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To:  The Clerk of the Court and the District Attorney for Santa Barbara County or 

her authorized representative: 

Please take notice that, at a time to be set by the Court on September 10, 2013, in 

conjunction with the preliminary hearing, defendant Defendant Jere Alan Stormoen will 

move to traverse  search warrant number 884757 for 5910 Matthews Street, Goleta, to 

quash that warrant as well as the derivative warrant number 884758 for 1231 Chino 

Street #B, Santa Barbara, and to suppress all evidence obtained therefrom.  True copies 

of the warrants, their supporting affidavits and returns are attached and incorporated by 

reference as well as a Declaration supporting the Motion to Traverse.  This motion is 

made pursuant to Penal Code section 1538.5 upon the grounds that the searches and 



seizures violated the Fourth and Fourteenth Amendments to the United States 

Constitution and Article I, section 13 of the California Constitution as set forth in 

defendant’s attached Memorandum of Points and Authorities.  

MEMORANDUM OF POINTS AND AUTHORITIES 

INTRODUCTION 

In 1996, with the passage of  Proposition 215, codified as Section 11362.5 of the 

Health and Safety Code, California effectively removed marijuana from a drug that was 

illegal per se to one that could be cultivated and possessed lawfully by patients or their 

caregivers upon recommendation from the patient’s physician.  As Chief Justice Ronald 

George wrote for the Court in People v. Mower (2002) 28 Cal.4th 457, 482: “As a result 

of the enactment of section 11362.5(d), the possession and cultivation of marijuana is no 

more criminal--so long as its conditions are satisfied--than the possession and acquisition 

of any prescription drug with a physician's prescription. Inasmuch as this statute provides 

that sections 11357 and 11358, which criminalize the possession and cultivation of 

marijuana, ‘shall not apply to a patient, or to a patient's primary caregiver, who possesses 

or cultivates marijuana for the personal medical purposes of the patient upon the written 

or oral recommendation or approval of a physician’ (§ 11362.5(d)), the provision renders 

possession and cultivation of marijuana noncriminal under the conditions specified.” 

Thereafter, in 2003, the Legislature passed the Medical Marijuana Program Act 

(MMPA). Section 11362.775 extended immunity from state criminal sanctions to those 

patients and caregivers “who associate within the State of California in order 

collectively or cooperatively to cultivate marijuana for medical purposes.”  In 

addition to Section 11357 and 11358, the list of offenses not subject to criminal sanctions 

under Section 11362.775 includes Sections 11359 [possession for sale], 11360 

[transportation, sale], 11366 [maintaining a place for the sale, giving away or use of 

marijuana], 11366.5 [making available premises for the manufacture, storage or 

distribution of controlled substances], or 11570 [abatement of nuisance created by 

premises used for manufacture, storage or distribution of controlled substances]. 



In 2008, pursuant to legislative directive, the Attorney General issued Guidelines 

for the Security and Non-Diversion of Marijuana Grown for Medical Use.  The Attorney 

General stated that storefront dispensaries might qualify under the MMPA.  One page 9 

of the Guidelines it states that: "Collectives and cooperatives should provide adequate 

security to ensure that patients are safe and that the surrounding homes or businesses are 

not negatively impacted by nuisance activity such as loitering or crime."  

On February 23, 2012, in People v. Colvin, 203 Cal.App.4th 1029, 1041, the 

Court of Appeal for the Second District, found nothing improper in a medical marijuana 

collective having as many as 5,000 members, stating that “nothing on the face of section 

11362.775, or in the inherent nature of a cooperative or collective, requires some 

unspecified number of members to engage in unspecified ‘united action or participation’ 

to qualify for the protection of section 11362.775.”  

The affidavit for the warrant to search 5910 Matthews Street, Goleta, was sworn 

to and signed on June 8, 2012 and the affidavit for the warrant to search defendant and 

search 1231 Chino Street #B, Santa Barbara was executed on June 12, 2012, by the same 

affiant. 

On October 24, 2012, in People v. Jackson, 210 Cal.App.4th 525, 529-530, the 

Court of Appeal for the Fourth District, held that “contrary to the trial court's ruling, the 

large [1,600] membership of Jackson's collective, very few of whom participated in the 

actual cultivation process, did not, as a matter of law, prevent Jackson from presenting an 

MMPA defense.” 

SUMMARY OF THE MATTHEWS STREET AFFIDAVIT 

On May 17, 2012, UCSB Sgt. Mark Vellekamp reported to affiant Detective 

Mark Gallagher, a UCSB police officer, currently assigned as a Special Agent for the 

Santa Barbara County Regional Narcotic Enforcement Team (SBRNET) that Vellekamp, 

while off duty, had twice within the past month detected the odor of marijuana from a 

warehouse type facility located at 5910 Matthews Street, Goleta.  On May 21, 2012, 

Gallagher and Vellekamp went to the location, again perceived the smell, noted a security 



camera directed toward the entrance, several vehicles parked in front and no sign posted 

on the building.  Gallagher took photos. 

Gallagher directed Agent Valenti to conduct a surveillance, which he did at 2 

a.m.on May 22, 2012.  He noticed the same parked vehicles and confirmed the odor of 

marijuana from the location.  At 2 a.m. on June 3, 2012, Valenti returned and again 

smelled marijuana. 

Gallagher checked City of Goleta business records and found the building 

licensed to Bruce’s Automotive Repair, which has an active auto repair business directly 

across the street from 5910 Matthews. 

After several pages reviewing his experience with unlawful drug dealers, 

Gallagher found it necessary to add the following paragraph to his affidavit: 

"Medical marijuana affirmative defense arguments, provided under the 

Compassionate Use Act (CUA) (Prop. 215) and the Medical Marijuana Program Act 

(MMPA) (SB-420) based upon the fact the business is registered as an Automotive 

Repair facility clearly suggests that the owners/operators are attempting to disguise the 

marijuana growing operation in an effort to avoid detection by law enforcement and or 

others.  Based upon my training and experience this effort to mask the illegal activity in 

an automotive shop is an attempt to thwart law enforcement efforts to contain 

them.  Furthermore, the mere size of the structure, if fully utilized suggest that the 

volume of marijuana being cultivated would exceed any legitimate use." 

GROUNDS TO TRAVERSE THIS PARAGRAPH 

The affiant beings by incorrectly describing the CUA and MMPA as providing an 

affirmative defense rather than a limited immunity as stated in Mower, supra. and in 

defendant’s Notice of Immunity and Motion to Dismiss.  He concludes by claiming that 

the volume of the structure, if fully utilized to cultivate marijuana, would exceed any 

legitimate use.  This, of course, is based upon speculation as to full utilization and 

ignorance of the decision in People v. Colvin, supra. 

The affiant mislead the magistrate about alleged and vague limitations on 



production by medical cannabis collectives and cooperatives. 

The affiant knew or should have known that the Attorney General Guidelines 

recommend security precautions for lawful collective and cooperative cultivation projects 

and that such projects involving cultivation only would not have signage commonly 

found outside dispensaries. 

The affiant knew or should have known that the City of Goleta had not imposed a 

moratorium on medical marijuana dispensaries until November, 2007, followed by 

Ordinance 09-08, the purpose of which is “to prohibit the establishment and operation of 

any new medical marijuana dispensary [including cultivation sites] within the City limits 

of the City of Goleta.” 

The affiant knew or should have known of non-conforming uses predating the 

moratorium and he knew or should have known to rule out such grandfathered use. 

The affiant conducted an internet search in support of the Matthews Street 

affidavit. 

As shown by the attached declaration, information was readily available through 

the internet and news media that would have undermined probable cause.  

 

AUTHORITIES SUPPORTING THE MOTION 

 

“[W]here the defendant makes a substantial preliminary showing that a false 

statement knowingly and intentionally, or with reckless disregard for the truth, was 

included by the affiant in the warrant affidavit, and if the allegedly false statement is 

necessary to the finding of probable cause, the Fourth Amendment requires that a hearing 

be held at the defendant's request.  In the event that, at that hearing, the allegation of 

perjury or reckless disregard is established by the defendant by a preponderance of the 

evidence, and, with the affidavit's false material set to one side, the affidavit's remaining 

content is insufficient to establish probable cause, the search warrant must be voided, and 

the fruits of the search excluded, to the same extent as if probable cause was lacking on 



the face of the affidavit.”  (Franks v. Delaware, 458 U.S. 154, 155-156) 

 

“[O]nce the defendant has demonstrated to the court that the affidavit contains 

errors, the burden then shifts to the prosecution to establish that the inaccuracies were 

included as the result of reasonable misapprehensions. Since inaccurate statements in an 

affidavit frustrate the inference-drawing process, the magistrate's function is 

circumvented in much the same manner as when no warrant is obtained. To require the 

prosecution to demonstrate the reasonableness of any inaccuracies, therefore, is 

consistent with the well established rule applicable to warrantless searches and arrests: 

the burden ‘rests on the prosecution to show proper justification.’" (Theodor v. Superior 

Court (People)(1972) 8 Cal.2d 77, 102 (citations omitted)) 

 

Franks is applicable to affidavits containing omissions of material facts.  United 

States v. Lefkowitz (9th Cir. 1980 618 F.2d 1313, 1317).  Furthermore, “An unqualified 

statement of that which one does not know to be true is equivalent to a statement of that 

which one knows to be false.”  (Penal Code section 125).  Finally, “deliberate, reckless or 

grossly negligent” disregard for Fourth Amendment rights does not constitute “good 

faith.”  (Herring v. United States, 555 U.S. 135, 144) 

 

In United States  v. Gifford (___F.3d___, No. 12-2186, decided on August 13, 

2013), the Court of Appeals for the First Circuit affirmed a District Court order 

suppressing evidence after finding that the smell of burnt marijuana failed to corroborate 

an informant’s tip that marijuana was being manufactured and that material omissions in 

a search warrant affidavit concerning electricity usage were recklessly made.   At page 10 

of the slip opinion, the Court quoted United States v. Ranney, 298 F.3d 74, 81-82 (1st 

Cir. 1999): “In the case of allegedly material omissions, recklessness may be inferred 

where the omitted information was critical to the probable cause determination."  

 



WHAT IS THE SIGNIFICANCE OF THE SMELL OF GROWING, DRIED 

OR BURNT MARIJUANA IN A MEDICAL MARIJUANA STATE? 

Unless observed by federal agents and not perceived in a national park or forest or 

found on a panga boat, in a medical marijuana state, 

 with the exception of a non-licensee in those states that license cultivators and 

dispensaries, 

 the smell of marijuana perceived as coming from a building in a city’s 

commercial district is consistent with lawful medical cannabis collective cultivation 

under state law.  

State officers are bound to know and respect the legality of medical cannabis 

cultivation.  In this case, the officers did not inquire of the owner or lessee of the 

premises before concluding that, in the context of the building, smell alone indicated 

unlawful cultivation.  The affiant drew false conclusions from insufficient evidence.  

Whether this was from willful intent to mislead the magistrate, or indifference to the law, 

or reckless disregard for the existence of lawful collective medical cannabis cultivation, it 

matters not.  What matters is that the affidavit is defective and the affiant should be cross-

examined. 

SUMMARY OF THE CHINO STREET AFFIDAVIT 

The Matthews Street search warrant was executed on June 12, 2012, at 

approximately 8:10 a.m.  Located in several rooms in the building, agents found over 200 

[marijuana] plants in cultivation.  The building was unoccupied at the time, but agents 

found documents bearing defendant’s name, his vehicle was observed parked on the 

premises and the owner of the building who was interviewed that morning said that it was 

leased to defendant for the purpose of wine storage and furniture.  At approximately 9:30 

the same morning, agents had detained defendant as his residence on Chino Street 

pending the issuance of the warrant.  Agent Gallagher swore to and subscribed the 

affidavit at 11:03 a.m. that morning. 

THE CHINO STREET WARRANT IS FRUIT OF A POISONOUS TREE 



“The essence of a provision forbidding the acquisition of evidence in a certain 

way is that not merely evidence so acquired shall not be used before the Court, but that it 

shall not be used at all.  Of course, this does not mean that the facts thus obtained become 

sacred and inaccessible.  If knowledge of them is gained from an independent source, 

they may be proved like any others, but the knowledge gained by the Government's own 

wrong cannot be used by it in the way proposed.” (Silverthorne Lumber Co. v. United 

States 251 U.S. 385, 391) 

“The exclusionary rule has traditionally barred from trial physical, tangible 

materials obtained either during or as a direct result of an unlawful invasion.  It follows 

from our holding in Silverman v. United States, 365 U.S. 505, that the Fourth 

Amendment may protect against the overhearing of verbal statements as well as against 

the more traditional seizure of ‘papers and effects.’  Similarly, testimony as to matters 

observed during an unlawful invasion has been excluded in order to enforce the basic 

constitutional policies.  . . . Thus, verbal evidence which derives so immediately from an 

unlawful entry and an unauthorized arrest as the officers' action in the present case is no 

less the ‘fruit’ of official illegality than the more common tangible fruits of the 

unwarranted intrusion.  . . .Nor do the policies underlying the exclusionary rule invite any 

logical distinction between physical and verbal evidence.  Either in terms of deterring 

lawless conduct by federal officers, . . .  or of closing the doors of the federal courts to 

any use of evidence unconstitutionally obtained, . . .  the danger in relaxing the 

exclusionary rules in the case of verbal evidence would seem too great to warrant 

introducing such a distinction.”  (Wong Sun v. United States 371 U.S. 471, 485-

486)(citations omitted) 

CONCLUSION 

 

Therefore, in addition to the items listed in the attached search warrant returns, 

defendant moves to suppress statements made by him following his detention and arrest 

and all observations by law enforcement officers following execution of the Matthews 



Street warrant.  

 

He also moves for an order to return all personal property seized pursuant to both 

search warrants. 

 

All of the evidence in this case, except what one smelled from the outside, is 

tainted by an affidavit that omits material facts and draws insupportable inferences 

leading to faulty conclusions, without sufficient investigation, knowledge of the law, or 

respect for Fourth Amendment rights. 

 

 

Respectfully submitted, 

 

_____________________________ 

 Seymour Weisberg,  Attorney for Defendant 
	


