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I. STATEMENT OF FACTS 

NORML adopts the Statement of Facts as set forth beginning at page 2 of 

the Petition for Review of a Special Action Decision of the Court of Appeals, and 

hereby incorporates that section by reference as if fully rewritten herein. 

 

II.  STATEMENT OF THE ISSUE PRESENTED 

NORML hereby adopts the “Issue Presented” as set forth on page 2 of the 

Petition for Review of a Special Action Decision of the Court of Appeals, and 

hereby incorporates that section by reference as if fully rewritten herein. 

   

III. ARGUMENT  

 

 

D. Summary of Argument for Immunity: 

NORML urges the Court to find that Arizona registered medical marijuana 

patients are immune from prosecution for a violation of A.R.S. § 28-1381(A)(3).  

For the reasons set forth in the Petition for Review and the Amicus curiae brief 

filed by the AACJ, the most reasonable interpretation of the provisions of the 

Arizona Medical Marijuana Act – (hereinafter “AMMA”) is that patients are 

protected from prosecution for alleged violations of that subsection, which imposes 

rather severe penalties without any requirement that the State prove actual 

impairment.  The AMMA was a voter passed initiative and, as such, the will of the 
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voters must be given primacy over the State’s own opinion about the efficacy 

and/or safety of medical marijuana.  The voters of Arizona have not retreated from 

the principles and values that they announced in that initiative.  Rather, public 

opinion polling in Arizona and nationwide has demonstrated an increasingly broad 

support for a more liberal protection of medical marijuana patients.   

The State’s objection to patient immunity for a violation of A.R.S. § 28-

1381(A)(3) is simply not supported by either the language of the initiative itself or 

by the ever expanding public support for the protection of patients who benefit 

from marijuana’s medical use.  Nor is it supported by scientific research.  Recent 

research by both the federal government and private organizations indicates that 

the effect of marijuana use on driving behavior is negligible and public safety 

concerns about people driving, even while actually under the influence of 

marijuana, are not nearly as significant as the State would lead this Court to 

believe.   

   

E. The Will of the Voters Favors Immunity: 

 

 

On November 2
nd

, 2010, for the third time in 15 years, the people of Arizona 

passed an initiative decriminalizing the use of medical marijuana for certain 

qualifying people.  With the enactment of the AMMA a new day of hope had 

arrived for thousands of Arizona residents who had found conventional 
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medications ineffective for the treatment of their serious medical conditions.  

Marijuana use (with a physician’s recommendation and proper registration with the 

State) was no longer to be unlawful or even stigmatized, but was to be embraced 

by the government as a valid and lawful medication.  Of course, Arizona was not 

alone in its endorsement of the use of medical marijuana.   

Because the AMMA was passed in the form of an initiative, the integrity of 

Arizona’s system of government is a fundamental consideration in any case 

involving its interpretation.   “Initiatives… come from the electorate and are 

fundamental to Arizona's scheme of government.” Calik v. Kongable, 195 Ariz. 

496; 990 P.2d 1055 (1999) (at ¶ 16); See also Fairness & Accountability in Ins. 

Reform v. Greene,180 Ariz. 582, 584, 886 P.2d 1338, 1340 (1994).  This function 

is further strengthened by the Arizona Voter Protection Act (Article 4, Part 1, 

Section 1, Subsection (6)(C) of the Arizona Constitution), which was meant to 

prevent the government from tampering with voter initiatives regardless of whether 

they agree with it’s purpose or find its provisions problematic.   

The purpose of the AMMA was clear from the outset.  Section 2(G) of 

Proposition 203 expressly states that “… the purpose of this act is to protect 

patients with debilitating medical conditions, as well as their physicians and 

providers, from arrest and prosecution, criminal and other penalties…if such 

patients engage in the medical use of marijuana.” (emphasis added).  Both the 
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Petition for Review and the Amicus curiae brief filed by the AACJ do a very good 

job analyzing the more specific provisions of the AMMA that are relevant to the 

Court’s inquiry, and those efforts will not be duplicated here.   

In passing the AMMA, the voters in Arizona had followed in the footsteps 

of a nationwide movement that continues to grow from coast to coast.  At the time 

of the writing of this brief, there are a full 23 states and the District of Columbia 

that have passed laws protecting medical marijuana patients, and the trend 

continues to gain momentum.  New states joined the ranks of medical marijuana 

jurisdictions as recently as the 2014 midterm elections and many more states 

expected to follow suit in the coming years.  Polling indicates that Republicans 

made up nearly 40 percent of legalization supporters nationwide. This shows that 

there is broader cross-party agreement on marijuana legalization than on gay 

marriage, an issue where Republicans make up only 31 percent of supporters 

nationally.  Democratic strategists will likely note that marijuana received 

overwhelming support in an election where Democratic candidates took a beating 

at the polls.  Not surprisingly recent nationwide polls have also demonstrated that 

an increasing majority of Americans support the legalization of medical marijuana 

(Please see the Appendix – Summary of Nationwide Public Opinion Polling for 

Marijuana Policy Reform Since 2010).   
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In recognition of this important grass roots movement, and out of respect for 

principles of state’s rights, the Obama Administration has adopted non-

enforcement policies over the last several years, pledging not to use federal 

resources to prosecute patients who are acting in compliance with a state approved 

medical marijuana program.  For example, on August 29
th
, 2013, the the U.S. 

Attorney General’s Office issued a “Memorandum for All United States Attorneys 

– Guidance Regarding Marijuana Enforcement” (The memorandum is included in 

the Appendix).  That public policy memorandum provided an expansive non-

enforcement statement regarding state marijuana decriminalization programs.  

More recently, on December 13, 2014, a Republican controlled Congress made this 

non-enforcement policy official when it passed the federal spending bill containing 

an amendment that prohibits the Department of Justice from using funds to 

investigate and prosecute persons who are acting in compliance with state medical 

marijuana laws.  The legislation was signed into law by President Obama on 

December 16
th

, 2014. 

   

C. Public Safety Would Not be Jeopardized by a Finding of Immunity. 

 

Driving under the influence of any substance is a societal problem that 

cannot be ignored.  It is important, however, to put this concern into perspective as 

it pertains specifically to persons driving under the influence of marijuana.  As 
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noted above, NORML does not argue that medical marijuana patients should be 

exempt from prosecution for being actually impaired as a result of ingesting 

marijuana, and agrees that the State should remain empowered to prosecute 

medical marijuana patients that it has probable cause to believe were operating a 

motor vehicle while under the influence of marijuana pursuant to A.R.S. § 28-

1381(A)(1).  It is important to point out, however, that driving under the influence 

of marijuana is not as much a danger on the road as the State would lead the Court 

to believe.  

Medical marijuana patients who use marijuana regularly will typically retain 

traces of active THC Active THC (hydroxy THC – also abbreviated as 11-OH-

THC), in their systems for a longer period of time than an occasional user.  In one 

controlled study, six of 25 participants tested positive for hydroxy THC after a full 

seven days of abstention, with the highest concentration detected being three ng/ml 

of whole blood (Erin L. Karschner et al., “Do Δ
9
-Tetrahydrocannabinol 

Concentrations Indicate Recent Use in Chronic Cannabis Users?,” Addiction, 2009, 

104(12), pp. 2041-2048).  In addition, the blood serum of heavy to moderate users 

may contain more than two ng/mL of THC at 24 or even 48 hours after smoking a 

single joint, a level that studies have shown does not normally produce impairment 

(see G. Skopp, et al., "Serum cannabinoid levels 24 to 48 hours after cannabis 
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smoking," Archiv fur Kriminologie [German publication], 2003, 212(3-4), pp. 83-

95). 

The graphic below shows the mean plasma levels of THC and its 

metabolites (11-OH-THC and THCCOOH) for six subjects smoking a marijuana 

cigarette containing 34 mg of THC, following several days of abstinence (which 

would reflect an occasional user's pattern of usage). 

 

(see Huestis, et al., “Absorption of THC and formation of 11-OH-THC 

and THC-COOH during and after smoking marijuana,” Journal of 

Analytical Toxicology, 1992, 16, pp. 276-82).   

 

While active marijuana metabolites can remain in a persons system for more 

than 24 hours, marijuana’s maximum influence on performance typically manifests 

in subjects some 20 to 40 minutes following inhalation and marijuana’s influence 
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on driving behavior then diminishes relatively rapidly some 60 minutes to 2.5 

hours after inhalation (see Sewell RA, Polling J, Sofuoglu M (2009): The effect of 

cannabis compared to alcohol on driving. American Journal on Addictions, 18: 

185-93; National Highway Traffic Safety Administration: (2003). State of 

Knowledge of Drug-Impaired Driving: Final Report. Department of Transportation 

report HS 809 642. Washington, DC; and Sewell, supra, 2009). During this period 

of time, subjects’ blood/THC levels continue to decline. Because of this relatively 

confined duration of drug effect, it has been suggested that cannabis consumers 

who wish to avoid driving impaired wait a minimum of 3 to 4 hours after dosing 

before attempting to operate a motor vehicle (Fischer B, Jeffries V, Hall W, Room 

R, Goldner E, Rehm J (2011): Lower risk cannabis use guidelines for Canada: A 

narrative review of evidence and recommendations. Canadian Journal of Public 

Health, 102: 324-7).   

Yet, even where a driver has very recently ingested marijuana and is still 

“under the influence” of that substance, actual impairment of the driver’s ability to 

operate a motor vehicle is almost nonexistent.  A very recent government study 

published on February 6
th

, 2015 by the United States National Highway Traffic 

Administration (NHTSA), the first large-scale case-control study ever conducted in 

the United States to assess the crash risk associated with both drugs and alcohol 

use by drivers, found that drivers who tested positive for the presence of THC in 
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their blood are no more likely to be involved in motor vehicle crashes than are 

drug-free drivers  (See Appendix – NHTSA Study – Drug and Alcohol Crash 

Risk).   

The  Authors of the  NHTSA  study, involving some 9,000 participants, 

reported that drivers who tested positive for any amount of THC possessed an 

unadjusted, elevated risk of accident of 25 percent (OR=1.25) compared to controls 

(drivers who tested negative for any drug or alcohol). However, this elevated risk 

became insignificant (OR=1.05) after investigators adjusted for demographic 

variables, such as the drivers’ age and gender. After researchers controlled for both 

demographic variables and the presence of alcohol, THC-positive drivers’ elevated 

risk of accident was zero (OR=1).  By contrast, researchers reported that drivers 

who tested positive for low levels of alcohol possessed a statistically significant 

risk of accident, even after controlling for demographic variables (e.g., Drivers 

with a BAC of 0.03 possessed an 85 percent greater risk of motor vehicle accident 

compared to controls). Drivers with BAC levels of 0.05 possessed a greater than 

two-fold risk of accident (OR=2.07) while motorists with BAC levels of 0.08 

possessed a nearly four-fold risk of accident (OR=3.93).   

The NHTSA study’s findings contradict long standing conjecture by 

marijuana prohibition advocates (like the Mesa City Prosecutor’s Office), that 

marijuana use correlates to driving accidents, but are largely consistent with those 
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of a 2012 literature review published in the journal Accident Analysis and 

Prevention which reported that cannabis-positive drivers did not possess a 

statistically significant risk of a either fatal accident or a motor vehicle accident 

causing injury.  (Elvik, R.: Risk of road accident associated with the use of drugs: 

A systematic review and meta-analysis of evidence from epidemiological studies: 

Accident Analysis and Prevention, (2012)).  The study confirmed an earlier 

NHTSA in 1993 that concluded that "[T]here is little if any evidence to indicate 

that drivers who have used marijuana alone are any more likely to cause serious 

accidents than drug free drivers." (US Department of Transportation, National 

Highway Traffic Safety Administration. Marijuana and Actual Driving 

Performance: Final Report. November 1993).   

Mther studies have also failed to identify an association between the 

presence of THC the blood of drivers and an increased risk of motor vehicle 

crashes while others do not.  Another very recent meta-analysis assessing the risk 

of road accident associated with drivers’ use of licit and illicit drugs concluded that 

the effect on cannabis on driving behavior is comparable to that associated with 

motorists’ consumption of penicillin or anti-histamines – neither of which are 

subject to per se limits (Elvik R. (2012): Risk of road accident associated with the 

use of drugs: A systematic review and meta-analysis of evidence from 
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epidemiological studies: Accident Analysis and Prevention, doi.org/10.1016/j. 

aap.2012.06.017).  

Also recently, a 2010 double-blind, placebo-controlled study of 21 heavy 

cannabis users assessed the impact of alcohol or THC inhalation on measures of 

perceptual motor control (critical tracking task), dual task processing (divided-

attention task), motor inhibition (stop-signal task), and cognition.  Authors 

reported: "Alcohol significantly impaired critical tracking, divided attention, and 

stop-signal performance. THC generally did not affect task performance." 

Ramaekers et al. 2010. Tolerance and cross-tolerance to neurocognitive effects of 

THC and alcohol in heavy cannabis users. Psychopharmacology 214: 391-401.  

(see also, United Kingdom Department of Environment, Transport and the 

Regions, Road Safety Division Cannabis and Driving: A Review of the Literature 

and Commentary: "Overall, we conclude that the weight of the evidence indicates 

that ... there is no evidence that consumption of cannabis alone increases the risk of 

culpability for traffic crash fatalities or injuries for which hospitalization occurs, 

and may reduce those risks".  For further studies and research regarding marijuana 

use and driving behavior, please see NORML’s Cannabis and Psychomotor 

Performance Fact-Sheet, attached in the Appendix.  For a more detailed analysis 

of current studies of the effect of marijuana metabolites on driving behavior, please 

also see the peer reviewed paper by NORML Deputy Director Paul Armentano, 
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attached in the Appendix, concluding that THC/blood levels are inadvisable 

indicators of behavioral impairment (Should Per Se Limits Be Imposed For 

Cannabis? Equating Cannabinoid Blood Concentrations with Actual Driver 

Impairment: Practical Limitations and Concerns, published in the Humboldt 

Journal of Social Relations, Issue 35, 2013). 

Again, marijuana policy reform organizations like NORML do not argue 

that medical marijuana patients should be permitted to operate a motor vehicle 

while under the influence of marijuana. Not surprisingly, under the AMMA, the 

State may still plead and prove a criminal charge against a registered patient if it 

can demonstrate that the patient was driving a vehicle while actually impaired to 

the slightest degree under.  It is no longer tenable; however, for the State to 

maintain that it also has a legitimate public safety need to prosecute registered 

patients solely because of the presence of marijuana metabolites in their system 

under A.R.S. § 28-1381(A)(3).    

The State’s obstinacy in the face of scientific research simply reveals that its 

position is more about politics than it is about a legitimate public safety concern.  

For example, why is the State willing to acknowledge immunity for patients 

medicating with every other kind of prescribed medication, many of them 

extremely dangerous, and many listed as Narcotic Drugs and Dangerous Drugs 

under Arizona’s criminal code (see A.R.S. § 28-1381(D)), but so adamant to deny 
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the same protection for medical marijuana patients?  If the State is comfortable 

with persons operating motor vehicles with the presence of morphine, codeine, 

oxycodone, Xanax, Valum, etc. in their systems, so long as they have a doctor’s 

permission and are not actually impaired, then why does it insist on having the 

ability to prosecute registered medical marijuana patients for having with the 

presence of THC in their systems?   The State’s position is irrational, unsupported 

by science, and based primarily on antiquated notions of the “reefer madness” 

propaganda that dominated public policy in the 20
th

 century.    

 

IV - CONCLUSION 

Allowing the State to prosecute registered patients for alleged violations of 

A.R.S. § 28-1381(A)(3) would strike a serious blow to the very heart of the 

AMMA and force patients to choose between their right to medicate and their 

ability to drive.  Because active marijuana metabolites are often detectable for 

more than 24 hours following ingestion, and assuming that the average patient 

medicates daily, the State’s position would mean that most medical marijuana 

patients would be guilty of DUI every time they get behind the wheel of a car, 

regardless of whether they were in any way impaired.  Could that have been the 

intent of the voters when they passed the AMMA?  After all, the express purpose 

of the initiative is to protect patients from penalty and loss of privilege, not expose 
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them to those consequences.  The ability to drive a motor vehicle is almost 

indispensible in modern society and few things are more harmful to the well-being 

of an individual, therefore, than the restriction of his or her ability to operate a 

motor vehicle.  Certainly, if Arizona voters had intended to revoke a registered 

patient’s driving privileges, to disable him or her in such a fundamental way, it 

stands to reason that they would have specifically said so in the AMMA.    

In conclusion, both the specific immunity provisions set forth in the AMMA 

and important public policy considerations favor protecting registered medical 

marijuana patients from prosecution for alleged violations of A.R.S. § 28-

1381(A)(3).  For the foregoing reasons NORML requests that the Court find in 

favor of Petitioner and hold that A.R.S. § 36-2802(D)  provides an affirmative 

defense to registered medical marijuana patients in connection with a charge a DUI 

charge under A.R.S. § 28-1381(A)(3). 

 

 

ELECTRONICALLY SUBMITTED this February 12, 2015,  

 

             /s/  

____________________  

Thomas W Dean  

Attorney for NORML 
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