
LEGAL BRIEF ON THE DEFENSE OF NECESSITY 

Ms. Doe1 should not be adjudicated to be in violation of the terms of her probation for 

illegally possessing a Controlled Dangerous Substance, because her actions are excused by the 

defense of necessity.  In addition to the evidence produced at the hearing, counsel wished to 

provide the court with a short legal brief on the necessity issue.   

I.  Burden of Proof and Availability of the Defense 

A revocation of probation proceeding “‘typically involves two distinct components: (1) a 

retrospective factual question whether the probationer has violated a condition of probation; and 

(2) a discretionary determination by the sentencing authority whether violation of a condition 

warrants revocation of probation.’”  Wink v. State, 317 Md. 330, 332 (1989) (quoting Black v. 

Romano, 471 U.S. 606, 611 (1985)).  “On the first issue the State has both the burden to come 

forward with evidence and the burden of persuasion.”  Id. (citing McDonald v. State, 314 Md. 

271 (1988)).  That burden is to prove the violation by a preponderance of the evidence.  Id.  

Counsel has found no caselaw in Maryland on the use of the necessity defense in a 

violation of probation proceeding.2  Even with this dearth of caselaw, however, it is clear that 

Ms. Doe has a due process right to present a defense to the State’s charge that she has violated 

the terms and conditions of her probation, and that this violation justifies the revocation of that 

probation.  See Morrissey v. Brewer, 408 U.S. 471, 482 & 488 (1972) (“By whatever name, the 

liberty [of a parolee] is valuable and must be seen as within the protection of the Fourteenth 

                                                 
1 Note – my client’s name and the names of her doctors have been changed to protect their 
privacy.  –Kate M. Bell, Esq.  
2  The defense has been accepted by courts in other states.  See People v. Planer, 515 N.E.2d 
1042, 1045 (Ill.App. 4 Dist. 1987) (defendant permitted to present evidence of necessity in 
violation of probation proceeding based on drunk driving, but court rejected the defense due to 
insufficient evidence); In re P.E.C., 211 S.W.3d 368, 373 (Tex.App. San Antonio 2006) 
(discussing the necessity defense but holding that it was unavailable where the defendant did not 
admit to the probation violation).   



Amendment.  Its termination calls for some orderly process, however informal. . . . The parolee 

must have an opportunity to be heard and to show, if he can, that he did not violate the 

conditions, or, if he did, that circumstances in mitigation suggest that the violation does not 

warrant revocation.”); Gagnon v. Scarpelli, 411 U.S. 778, 782 (1973) (“A probationer, like a 

parolee, is entitled to . . . a final revocation hearing under the conditions specified in Morrissey v. 

Brewer. . . .”).  In State v. Berry, 287 Md. 491, 499 (1980), the Court of Appeals held:  

The probationer is entitled to a fair hearing where he can confront his 
accusers and present his defense.  It is not merely the right to a hearing which is 
guaranteed, but the fairness of that hearing as well.  “The proceedings are to be 
tested by fundamental fairness the touchstone of due process.”  State v. Bryan, 
284 Md. 152, 159 n.6, 395 A.2d 475, 479 n.6 (1978). 

 
(Internal citations omitted).  The Court of Appeals has also held that the right to confront 

witnesses is applicable to a violation of probation proceeding.  State v. Fuller, 308 Md. 547, 549 

(1987) (“We shall here hold that a respondent in a probation revocation hearing enjoys the right 

of confrontation of witnesses guaranteed to defendants in criminal proceedings, unless the State 

demonstrates good cause for dispensing with confrontation, and the trial judge makes a specific 

finding of good cause stated in the record of the revocation proceeding.”). 

The appellate courts of this state have explicitly held that the defendant has a right to 

present a defense in a violation of probation proceeding.  In Smith v. State, 64 Md. App. 625, 630 

(1985), the judge asked his law clerk to investigate the defendant’s claim that she had a medical 

reason for her failure to report to the probation officer.  The court held: 

A “defendant is entitled to present and conduct his defense unhampered by 
the judge’s idea of what that defense is or how it should be presented.”  Marshall 
v. State, 291 Md. 205, 214, 434 A.2d 555 (1981).  What is even more 
fundamental, the defendant is entitled to “an impartial judge.”  Id.  As we pointed 
out (in the context of a recusal argument) “‘there nonetheless do exist those times 
when, to protect the defendant and the public’s right to a fair trial, and to ensure 
that the trial judge’s impartiality cannot reasonably be questioned, the judge must 
remove himself from sitting as the trier of fact. . . .’”  In Re George G., 64 Md. 



App. 70, 75, 494 A.2d 247 (1985) (quoting Brent v. State, 63 Md. App. 197, 205-
206, 492 A.2d 637 (1985)).  Moreover, although the full sweep of constitutional 
due process does not extend to probation revocation hearings, part of the process 
that is due in these proceedings is the right to an impartial tribunal.  

 
Id. at 633.  The court therefore concluded – even though the error was not preserved for appellate 

review – that the judge violated the defendant’s due process rights by failing to recuse himself 

and interfering with the defendant’s right to present her defense.  Id. at 631, 634.  The right to 

present a defense was re-affirmed by the Supreme Court in Holmes v. South Carolina, 547 U.S. 

319, 324 (2006), which held: “Whether rooted directly in the Due Process Clause of the 

Fourteenth Amendment or in the Compulsory Process or Confrontation Clauses of the Sixth 

Amendment, the Constitution guarantees criminal defendants ‘a meaningful opportunity to 

present a complete defense.’” (quoting Crane v. Kentucky, 476 U.S. 683, 690 (1986) (additional 

citations omitted)).   

Ms. Doe therefore has a constitutional due process right to present her necessity defense 

in this proceeding.  The burden of proof of the necessity defense was explained in detail in Herd 

v. State, 125 Md. App. 77, 101-02 (1999): 

In order not to impose on the State the costly and inefficient burden of 
disproving in a vacuum rarely asserted defenses, [such as necessity,] the burden of 
initial production with respect to any such defense is allocated to the defendant.  
In those cases, however, where a defendant is able to generate a genuine jury 
issue with respect to a defense . . . the burden then shifts to the State to prove the 
challenged mental element as surely as the State is required to prove the routine 
physical elements of the crime.  In effect, the burden shifts to the State to disprove 
the defense. . . . In Maryland, the defendant bears the burden of production of 
evidence . . . [of] necessity . . .  

 
Thus, in a violation of probation proceeding, the defendant bears the initial burden of production 

to show a necessity defense; the burden then shifts to the State to disprove the defense by a 

preponderance of the evidence. 



II.   The Defense of Necessity 

There are “five elements necessary to consider before applying the defense of necessity.”  

Marquardt v. State, 164 Md. App. 95, 135-36 (2005).  They are: 

1 B The harm avoided B this need not be physical harm but also may be harm to 
property as, for instance, where a firefighter destroys some property to prevent the 
spread of fire which threatens to consume other property of greater value. 
 
2 B The harm done B this is not limited to any particular type of harm but includes 
intentional homicide as well as intentional battery or property damage.  An 
illustration is supplied: 
 

“[A]s where A, driving a car, suddenly finds himself in a predicament 
where he must either run down B or hit C’s house and he reasonably chooses the 
latter, unfortunately killing two people in the house who by bad luck happened to 
be just at that place inside the house where A’s car struck B it is the harm 
-reasonably-expected, rather than the harm-actually-caused, which governs.” 
 
3 B Intention to avoid harm B to have the defense of necessity, the defendant must 
have acted with the intention of avoiding the greater harm. Actual necessity, 
without the intention, is not enough.  However, an honest and reasonable belief in 
the necessity of his action is all that is required. 
 
4 B The relative value of the harm avoided and the harm done.  The defendant’s 
belief as to the relative harmfulness of the harm avoided and the harm done does 
not control.  It is for the court, not the defendant, to weigh the relative 
harmfulness of the two alternatives.  To allow the defense the court must conclude 
that the harm done by the defendant in choosing the one alternative was less than 
the harm which would have been done if he had chosen the other. 
 
5 B Optional courses of action; imminence of disaster.  The defense of necessity 
applies when the defendant is faced with this choice of two evils: he may either 
do something which violates the literal terms of the criminal law and thus produce 
some harm, or not do it and so produce a greater harm.  If, however, there is open 
to him a third alternative, which will cause less harm than will be caused by 
violating the law, he is not justified in violating the law.  For example, “[a] 
prisoner subjected to inhuman treatment by his jailors is not justified in breaking 
prison if he can bring about an improvement in conditions by other means.”  

 
Sigma Reproductive Health Center v. State, 297 Md. 660, 677-79 (1983) (citations omitted).   

Here, the harm avoided is severe, ongoing physical pain, as well as risk of suicide.  Ms. 

Doe has been diagnosed with psychogenic movement disorder.  Her medical records indicate that 



Huntington’s Chorea and Multiple Sclerosis were previously suspected to be causing her 

symptoms – unpredictable and very painful muscle spasms, primarily in her face and neck, as 

well as chronic pain.  At one point, her pain and depression were so severe, she attempted suicide 

by drinking and taking an overdose of pills.  It was her attempt to return home prior to her 

anticipated death that she hit a parked car, leading to the underlying charge for which she is on 

probation, driving under the influence.  In addition, Ms. Doe is also seeking to avoid the harm of 

becoming severely addicted to prescription narcotics.  Although her doctor has prescribed such 

drugs, Ms. Doe has refused to take them, because she is afraid of becoming an addict.  Given that 

she is a recovering alcoholic and drug addict, this is certainly a realistic fear.  As Dr. Smith 

points out in his letter, opiate medications “tend to be much more addicting and problematic than 

the marijuana she is using.”   

 The harm done is minimal.  Ms. Doe’s use of medical cannabis is a “victimless crime.”  

Although the maximum penalty for possession of marijuana is one year of incarceration and a 

$1,000 fine, see Md. Code, Criminal Law Article (“Crim.”), § 5-601(c)(2), this Court can take 

judicial notice of the fact that many first-time offenders have their cases placed on the stet docket 

while they complete some form of drug education and/or community service.  In other cases, 

they may receive probation before judgment.  In either case, they are able to have their records 

expunged.  This shows that even the State views the harm caused by marijuana possession as 

low.  Most important for this case, however, is the following provision: 

(3)(i) In a prosecution for the use or possession of marijuana, the defendant may 
introduce and the court shall consider as a mitigating factor any evidence of 
medical necessity.  
(ii) Notwithstanding paragraph (2) of this subsection, if the court finds that the 
person used or possessed marijuana because of medical necessity, on conviction 
of a violation of this section, the maximum penalty that the court may impose on 
the person is a fine not exceeding $100.  
 



Crim. § 5-601(c).  Even though this is not technically a prosecution for marijuana possession, it 

is a proceeding at which Ms. Doe’s marijuana possession could result in her serving 60 days in 

jail.  Yet the Legislature has indicated its intent that a person who possesses marijuana for 

medical reasons should be subject to, at most, a $100 fine.  That indicates that the Legislature 

must believe that the harm resulting from the medical use of marijuana is nearly non-existent, 

because the maximum punishment is so low.   

 The third factor is the intention to avoid harm.  It is clear that Ms. Doe’s intent in using 

marijuana is to avoid pain, rather than to flout the law or to get “high.”  This is clear from the 

fact that she has never attempted to hide her marijuana use, but told this Court, her probation 

officer, and all of her doctors about it.  In addition, a letter from Ms. Doe’s therapist, Ms. 

Johnson, LCSW-C, states that: “It is my professional opinion that Ms. Doe is using Marijuana to 

alleviate her symptoms of Conversion Disorder and for pain management.”  Finally, if Ms. Doe 

simply wanted to take drugs to get high, she would have accepted the opioids that Dr. Wilson 

attempted to prescribe to her, such as Fentanyl, which is essentially prescription heroin.  This 

court can take judicial notice of the information provided by the National Institute on Drug 

Abuse, which states that: “Fentanyl is a powerful synthetic opiate analgesic similar to but more 

potent than morphine.”  The Center for Disease Control notes that Fentanyl is 30-50 times more 

potent than heroin, and has been linked to a number of overdose deaths.  Yet Ms. Doe refused it, 

choosing instead to use a drug that is not physically addictive.      

 The fourth factor, the weighing of the harms, is clear: Ms. Doe’s right to a decent quality 

of life, in which she can function without debilitating side effects or chronic pain, is clearly more 

important than the State’s interest in their $100 fine.  Indeed, Ms. Doe would happily pay $100 

to be permitted to use her medicine in peace.  In addition, the State’s and Ms. Doe’s interest in 



avoiding her relapse into addiction, which would likely lead to more crime, is far stronger than 

the State’s interest in $100.   

 Finally, the fifth factor is whether or not the defendant had other options available.  

While Ms. Doe may have had other options available in the past, they have failed.  She has tried, 

according to Dr. Wilson, all the muscle relaxers available, to no avail.  She cannot take narcotic 

pain medication for the reasons already explained.  Finally, she has tried Marinol, but it does not 

provide sufficient relief of her symptoms.  The reason why is clear when one compares Marinol 

to Sativex, a prescription drug not available in the United States.  Sativex is made up of both 

THC and Cannabidiol, another one of the 60+ cannabinoids found in marijuana.  Many of the 

medical effects of the drug are due to the presence of that other compound, and the synergistic 

combination of the two.   

 The choice between becoming addicted to prescription heroin after 20 years of sobriety, 

living with pain that has already caused her to attempt suicide, and using medical marijuana is no 

choice at all.  Ms. Doe’s cannot be penalized for something she did as a matter of necessity, and 

should not be found in violation of the terms of her probation.  

 


