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INTEREST OF AMICUS CURIAE

The National Organization for the Reform of

Marijuana Laws, Inc. (NORML; or, Amicus) is a non-

profit educational corporation organized in 1971 under

the laws of the District of Columbia, with its primary

office located in Washington, D.C.  NORML has over

13,000 dues paying members, 1.3 million internet-based

supporters, and 154 state and local chapters from

Hawaii to Maine, including the Massachusetts Cannabis

Reform Coalition, Inc. (a non-profit educational

corporation organized under Massachusetts law), its

local state affiliate.  NORML is a consumers' lobby

participating in the national debate over reforming

(through licensing and taxation of cultivation and

distribution) state and federal interference with

adult use of an organic, nontoxic mood-adjusting

substance, the prohibition of which has been

demonstrably far more damaging to public safety and

health than abuse (rather than mere use*) of the

* Federally collected data in 2003 shows:  6% Americans
and 8% of Massachusetts residents have used marijuana
within the last thirty days; 70 million American
citizens have used marijuana at some time in their
lives; and, use and access rates remain relatively
unchanged, despite 70 years of prohibition and
national marijuana arrests at the rate of more than
one citizen every minute of every day. Substance Abuse
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substance.  

REASONS WHY AN AMICUS BRIEF IS DESIRABLE

On July 15, 2010, this Court issued a

solicitation for Amicus Briefs or Memorandum on the

following issue in this case:

... whether non-criminal possession of marijuana
may serve as probable cause for a search or
seizure under the Massachusetts Constitution[;]
whether the odor of marijuana justified an exit
order to a passenger in a motor vehicle which
resulted in an admission of possession of a small
rock of cocaine.

The Appellee-trial defendant's (Defendant) brief

urges this Court to affirm the trial court's

suppression ruling, arguing that information (the odor

of marijuana) concerning conduct amounting to only a

civil infraction fails to provide a constitutional

basis for police to order occupants of a parked car to

exit their vehicle.  The Defendant asserts the

suppression order recognizes lawful limits on

warrantless police intrusions into civilian privacy

and Mental Health Services Administration Office of
Applied Studies, Preliminary Estimates from the 1995-
2003 National Household Survey on Drug Abuse [Note:
The survey identifies all marijuana use, regardless of
frequency or impact on the user, as “abuse”]
(Washington, D.C.: U.S. Dept. of Health and Human
Services, 1996-2004); FBI Uniform Crime Reports, Crime
in the United States:  2009 (Washington, D.C.: U.S.
Government Printing Office, 2010) (858,408 marijuana
arrests nationally in 2009, one every 44.4 seconds).
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commensurate with the seriousness of the noncriminal

conduct under investigation.

This Amicus brief raises two additional reasons

in support of the Defendant's position not raised in

his brief:  G.L. c. 94C, sec. 41, which narrowly

limits warrantless police investigations in violation

of common law; and, substantive constitutional

limitations on police conduct, independent of

protection against warrantless searches and seizures,

which protect adults from unreasonable government

interference with rights to individual autonomy and

cognitive sovereignty in the use of nontoxic marijuana

which causes no risk of harm to others.

STATEMENT OF THE ISSUE PRESENTED FOR REVIEW

While the transformation of adult marijuana

possession from a misdemeanor to a noncriminal civil

infraction limits warrantless police intrusions into

otherwise lawful conduct based on merely the odor of

marijuana, as a matter of the state constitution's

protection against unreasonable search and seizure,

thereby requiring the trial court's suppression order

in this case; are those limits reinforced by state

common law (even as narrowly expanded by G.L. c. 94C,
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sec. 41), and by constitutional protections from

unreasonable government interference with individual

autonomy and cognitive sovereignty?

STATEMENT OF THE CASE

The Amicus adopts the Statement of the Case

contained in the Appellant-Commonwealth’s Brief,

adding only this Court's Amicus solicitation referred

to above.

STATEMENT OF THE FACTS 

The Amicus adopts the Statement of Facts

contained in the Defendant's Brief, with the addition

of the following facts:

An Act Establishing A Sensible State Marijuana

Policy (2008 Stat., c. 387, enacting G.L. c. 94C, sec.

32L) was approved by 1,949,704 of the 3,102,995 voters

who cast ballots in the November 4, 2008 State

Election.*  The initiative-adopted law changed state

interference with simple adult possession of

* Return of Votes For Massachusetts State Election
Certified by the Governor’s Council; 62.8% of all
ballots, 65.3% excluding blanks, approved by all the
Commonwealth's 351 cities and towns except Lawrence
and Clarksburg.  This Court may take judicial notice
of this information on appeal, as data “capable of
accurate and ready determination by resort to
resources whose accuracy cannot reasonably be
questioned.” Mass. Ev. Guide, sec. 201(b)(2) and (c).
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marijuana, which had been statutorily defined as a

misdemeanor subject to arrest and possible punishment.

Notwithstanding any general or special law to the
contrary, possession of one ounce or less of
marihuana shall only be a civil offense,
subjecting an offender who is eighteen years of
age or older to a civil penalty of one hundred
dollars and forfeiture of the marihuana, but not
to any other form of criminal or civil punishment
or disqualification. ... Except as specifically
provided in ″An Act Establishing A Sensible State
Marihuana Policy,″ neither the Commonwealth nor
any of its political subdivisions or their
respective agencies, authorities or
instrumentalities may impose any form of penalty,
sanction or disqualification on an offender for
possessing an ounce or less of marihuana.

G.L. c. 94C, sec. 32L.

On the day of the arrest in this case, Boston

Police Officer Morgan drove his vehicle to a stop,

parallel to the vehicle in which the Defendant was a

passenger, so that the officer's window and the window

of the car in which the Defendant sat were in line,*

rendering any departure by the defendant's curb-parked

vehicle difficult if not impossible.

* R. 10, Tr. R. 9, L. 16; adopting the Appellant-
Commonwealth's citation to the Record, its Appendix
cited as “R.,” and references to the single volume of
the suppression motion hearing transcript as “Tr. R.
_, L. _”.
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ARGUMENT

WHILE THE TRANSFORMATION OF ADULT MARIJUANA POSSESSION
FROM A MISDEMEANOR TO A NONCRIMINAL CIVIL INFRACTION
LIMITS WARRANTLESS POLICE INTRUSIONS INTO OTHERWISE
LAWFUL CONDUCT BASED ON MERELY THE ODOR OF MARIJUANA,
AS A MATTER OF THE STATE CONSTITUTION'S PROTECTION
AGAINST UNREASONABLE SEARCH AND SEIZURE, THEREBY
REQUIRING THE TRIAL COURT'S SUPPRESSION ORDER IN THIS
CASE; THOSE LIMITS ARE REINFORCED BY STATE COMMON LAW
(EVEN AS NARROWLY EXPANDED BY G.L. c. 94C, sec. 41),
AND BY CONSTITUTIONAL PROTECTIONS FROM UNREASONABLE
GOVERNMENT INTERFERENCE WITH RIGHTS TO INDIVIDUAL
AUTONOMY AND COGNITIVE SOVEREIGNTY.

The Defendant's brief raises the state

constitution's protection against “unreasonable

searches, and seizures” (Art. 14 of the Declaration of

Rights of the Constitution of the Commonwealth), as a

bar to the admission of inculpatory evidence seized

after a vehicle exit order based on a bare suspicion

of noncriminal adult conduct (the odor of marijuana),

potentially justifying no more than a civil

infraction.  Art. 14 thus requires this Court to

affirm the trial court's suppression order, concerning

the inculpatory fruit (cocaine to which the Defendant

admitted possessing, during a confrontation with six

police officers whose vehicles prevented the

Defendant's car from leaving the scene) seized after

the illegal police exit order (R. 12).
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Two other sources of authority support this

Court's power and obligation to affirm the trial

court's suppression order:  State common law, even as

narrowly expanded by G.L. c. 94C, sec. 41; and state

constitution provisions, including its Preamble;

Articles 1 (as replaced by Am. 106), 2, 4, 5, 7, 10

(as supplemented by Am. 39), 11, 12, 18 and 30 of the

Declaration of Rights; and, Part 2, at c. 1, sec. 1,

art. 4, at c. 3, art. 2 (as replaced by Am. 85), and

at c. 6, art. 6.

A. G.L. c. 94C, sec. 41 Limits Police Search and
Seizure Authority Otherwise in Violation of Common
Law, And Excludes the Authority to Seize Based On
Mere Suspicion (the Odor of Marijuana) of
Noncriminal Conduct.

Common law strictly prohibited police from

detaining people without a warrant, suspected of a

misdemeanor not involving a breach of the peace (much

less a civil infraction, for which detention

independent of a suspected criminal offense is

impermissible), unless the misdemeanor was committed

in the officer's presence.  

At common law, and in the absence of statutory
authority, officers may not arrest, without a
warrant, for the commission of a misdemeanor
involving a breach of the peace unless the
misdemeanor is committed in their view or
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presence and is continuing at the time of the
arrest. See Comm. v. Howe, 405 Mass. 332, 334
(1989).

Richardson v. City of Boston, 53 Mass. App.Ct. 201,
203 (2001), cited recently by Comm. v. Roland, 448
Mass. 278, 285 (2007).

G.L. c. 94C, sec. 41 provides a limited exception

to this common law rule, but only as to conduct (of

which the officer has probable cause to believe a

person has committed) which sec. 32L now excludes as

grounds for detention.* See Comm. v. Douglas, 399 Mass.

141, 143 (1987) (sec. 41 provides no excuse for the

otherwise suppressible fruits of a warrantless police

investigation, where “the record before us does not

demonstrate that [the officer] saw offenses being

committed by any defendant for which he or she could

have been arrested at that time ...”); and, Comm. v.

Huffman, 11 Mass. App.Ct. 185, 187 (1981) (sec. 41

“attempts to relax, in the context of drug-related

offenses, the common law rule concerning arrest

without a warrant”).

Accordingly, the exit order in this case violated

the state common law, and finds no legally sufficient

* By using the words, “the marihuana,” G.L. c. 94C, sec.
32L denies police the inference (relied upon in past
cases) that additional contraband is present, from the
detection of the commission of the civil infraction.
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justification in G.L. c. 94C, sec. 41.

B. State Constitutional Limits on Police
Interference with Adult Noncriminal Activity,
Apart From Art. 14 of the Declaration of Rights.

Apart from Art. 14's protection against

unreasonable searches and seizures, the state

constitution provides adults a fundamental right to

liberty and autonomy free from unreasonable

interference as a matter of substantive due process.

Marcoux v. Atty. Gen., 375 Mass. 63, 71 (1978)

(despite the decision's upholding of criminal

marijuana prohibition, a law rejected 30 years later

by the initiative, supported nearly two-to-one by

state voters in carrying all but two of the

Commonwealth's cities and towns).  Other decisions of

this Court exemplifying judicial enforcement of the

state constitution's respect for adult autonomy and

privacy free from unreasonable government interference

include Supt. of Belchertown State School v.

Saikewicz, 373 Mass. 728, 738-739 (1977), cited

recently with approval by Guardianship of Hocker, 439

Mass. 709, 715 (2003); and, Goodridge v. Department of

Pub. Health, 440 Mass. 309, 328-329 & n. 18 (2003),

cited recently by Comm. v. Washington W., 457 Mass.
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140, 143 n. 4 (2010) (“The Massachusetts Constitution

protects matters of personal liberty against

government incursion as zealously, and often more so,

than does the Federal Constitution”).

The state constitution* supports a Presumption of

Liberty (Barnett, Restoring the Lost Constitution: The

Presumption of Liberty, Princeton Univ. Press [2004])

which “gets courts out of the business of picking and

choosing among the liberties of the people to decide

which are fundamental” (id. at 260); the presumption

shifts the burden of justifying the criminalization of

private adult conduct, from a defendant challenging

the law's application to adult conduct causing no harm

to others, to the government seeking to enforce the

law and criminally punish such conduct.  Where as here

the people have spoken with such an overwhelming and

statewide consensus to treat adult marijuana

possession as a noncriminal matter, this Court must

respect such a cogent expression of the popular will

by strictly limiting police interference with such

* Including its Preamble; Articles 1 (as replaced by
Am. 106), 2, 4, 5, 7, 10 (as supplemented by Am. 39),
11, 12, 18 and 30 of the Declaration of Rights; and,
Part 2, at c. 1, sec. 1, art. 4, at c. 3, art. 2 (as
replaced by Am. 85), and at c. 6, art. 6. 
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noncriminal conduct.  The mere odor of marijuana

cannot be deemed to support the challenged exit order;

otherwise, this Court's acceptance of the Appellant's

proposal for reversing the suppression order would

enable whimsical police hunches to eviscerate the

constitutional and common law protections against

unreasonable searches and seizures and other

unjustifiable government interference with adult

autonomy and privacy.  

CONCLUSION:  RELIEF REQUESTED 

For the foregoing reasons, the defendant is

entitled to a decision affirming the trial court

suppression order, or such other relief deemed

appropriate.
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