
COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT

No. SJC-11436
________________________

COMMONWEALTH OF MASSACHUSETTS,
Appellant-Plaintiff,

v.

ANTHONY CRAAN,
Appellee-Defendant.

________________________

ON THE COMMONWEALTH'S INTERLOCUTORY APPEAL
AND SUA SPONTE TRANSFER, FROM A 2011 ALLOWANCE OF A 

MOTION TO SUPPRESS EVIDENCE (MILLER, J.), ON A 
CRIMINAL COMPLAINT ISSUED BY THE DORCHESTER DIVISION

OF THE BOSTON MUNICIPAL COURT DEPARTMENT
________________________

BRIEF AND ADDENDUM OF AMICUS CURIAE,
NATIONAL ORGANIZATION FOR THE REFORM OF MARIJUANA LAW

IN SUPPORT OF APPELLEE-CRAAN
________________________

Michael D. Cutler (BBO#:  110940)
130 Prospect Avenue
Northampton MA 01060-1628
Telephone:  (617) 816-6056
Email:  MichaelDCutler @ Aim.com

Steven S. Epstein (BBO#:  546862)
P.O. Box 266
Georgetown MA 01833-0366
Telephone:  978-352-3300
Email:  Epeggs @ aol.com

Attorneys for Amicus Curiae, the
National Organization for the 
Reform of Marijuana Laws (NORML)

Dated:  November 22, 2013



TABLE OF CONTENTS

TABLE OF CASES AND AUTHORITIES ii

INTEREST OF AMICUS CURIAE 1

REASONS WHY AN AMICUS BRIEF IS DESIRABLE 3

STATEMENT OF THE ISSUE PRESENTED FOR REVIEW 5

STATEMENT OF THE CASE AND STATEMENT OF FACTS 5

ARGUMENT 6

THIS COURT SHOULD REJECT THE APPELLANT'S 
INVITATION -- TO RELY ON FEDERAL MARIJUANA 
PROHIBITION PROBABLE CAUSE, AND THUS IGNORE 
THIS COURT'S DECISIONS IN CRUZ AND ITS 
PROGENY, AND THE STATE DECRIMINALIZATION LAW 
–- AS CONTRARY TO OVERWHELMING PUBLIC 
OPINION, AND FUNDAMENTAL CONSTITUTIONAL 
PRINCIPLES OF THE SEPARATION OF POWERS AND 
FEDERALISM.

A. The Expanding Massachusetts and American 
Majorities for Marijuana Legalization.     8

B. Enabling State Law Enforcement to Ignore 
the State Decriminalization Law and Rely on 
Federal Prohibition Law, Contravening State 
Law as Defined by This Court, Would Violate 
the State Constitution's Separation of 
Powers.                                    13

C. State Decriminalization Law and Rely on 
Federal Prohibition Law, Would Violate 
Fundamental Principles of Federalism and 
State Sovereignty Under the U.S. 
Constitution.                             17

CONCLUSION:  RELIEF REQUESTED 22

ADDENDUM 24

CERTIFICATE OF COMPLIANCE 41

CERTIFICATE OF SERVICE 41

ii



TABLE OF CASES AND AUTHORITIES

Cases

Attorney General v. Brown, 400 Mass. 826 (1987) 20

Bond v. U.S., 564 U.S. _, 131 S.Ct. 2355 (2011) 18

Boston Housing Auth. v. Garcia, 
449 Mass. 727 (2007) 20

Chief Admin. Justice of the Trial Court v. 
Labor Relations Comm'n, 404 Mass. 53 (1989) 15

Comm. v. Cruz, 459 Mass. 459 (2011) passim

Comm. v. Daniel, 464 Mass. 746 (2013) 4, 13

Comm. v. Jackson, 464 Mass. 758 (2013) 4, 13

Comm. v. DiGiambattista, 442 Mass. 423 (2004) 16

Doe v. SORB, 459 Mass. 603 (2011) 15

Florida Lime & Avocado Growers, Inc. v. Paul, 
373 U.S. 132 (1963) 20

Gray v. Comm'r of Revenue, 
422 Mass. 666 (1996)

15, 16

Gregory v. Ashcroft, 501 U.S. 452 (1991) 17, 18, 19

Maguire v. Director of the Office of 
Medicaid, 82 Mass. App.Ct. 549 (2012) 2

Mutual Pharm. Co., Inc. v. Bartlett, 
133 S.Ct. 2466 (2013) 20

Nat. Fed. of Indep. Business v. Sibelius, 
567 U.S. ___, 132 S.Ct. 2566 (2012) 17, 18

NLRB v. Jones & Laughlin Steel Corp., 
301 U.S. 1 (1937) 17

New York v. U.S., 505 U.S. 144 (1992) 17, 18, 21

Printz v. U.S., 521 U.S. 898 (1997) 20

U.S. v. Lopez, 514 U.S. 549 (1995) 17

U.S. v. Morrison, 529 U.S. 598 (2000) 17

iii



Constitutional Provisions

Federal

Article VI, Clause 2 of the United States 
Constitution (The Supremacy Clause) 17

Tenth Amendment to the United States 
Constitution 17

Eighteenth Amendment to the United States 
Constitution

6

Twenty-first Amendment to the United States 
Constitution

6

Massachusetts

Article 4 of the Massachusetts Declaration of 
Rights

20

Article 5 of the Massachusetts Declaration of 
Rights 14

Article 18 of the Massachusetts Declaration of
Rights passim

Article 30 of the Massachusetts Declaration of 
Rights 14

Part II, c 1, § 1, art. 4 of the Constitution
of the Commonwealth 14

Statutes

18 U.S.C. §3231 19

21 U.S.C. §811 7

21 U.S.C. §812 7

21 U.S.C. §844 7

21 U.S.C. §903 20

G.L. c. 53, § 19 9

G.L. c. 94C, § 32L 7

G.L. c. 94C, § 34 6

iv



Other Authorities

American Civil Liberties Union,“The War on 
Marijuana in Black and White,” 2013 11

Bonnie & Whitebread, The Forbidden Fruit and 
the Tree of Knowledge: An inquiry into the 
legal history of American marijuana 
prohibition, 56 Virginia L.R. 971 (1970) 12

Colorado Secretary of State 2012, Amendment 64 
and Elections Results 10

FBI Uniform Crime Reports, Crime in the United 
States: 2009, 2010 (Washington, D.C.: U.S. 
Government Printing Office) 10

FBI Uniform Crime Reports, Crime in the United 
States: 2012 (Washington, D.C.: U.S. Government 
Printing Office, 2013) 2

Hall, Room & Bondy, "WHO Project on Health 
Implications of Cannabis Use: A Comparative 
Appraisal of the Health and Psychological 
Consequences of Alcohol, Cannabis, Nicotine and 
Opiate Use," Geneva, Switzerland: World Health 
Organization 1998. 12

Human Rights Watch, "Decades of Disparity: Drug 
Arrests and Race in the United States," 2009 12

Health and Risk Behaviors of Massachusetts 
Youth 2011

2, 8

Massachusetts Guide to Evidence § 201 2

Massachusetts Information For Voters, 2008 2

Return of Votes For Massachusetts State 
Election, November 4, 2008

7

Return of Votes For Massachusetts State 
Election, November 2, 2010 9

Return of Votes For Massachusetts State 
Election, November 6, 2012 7, 9

Substance Abuse and Mental Health Services 
Administration Office of Applied Studies, 
Preliminary Estimates from the 2011 National 
Household Surveys on Drug Abuse (Washington, 

v



D.C.: U.S. Dept. of Health and Human Services) 2, 8

U.S. Department of Justice Guidance 
Regarding Marijuana Enforcement 10, 11, 21

Washington Secretary of State 2012, Initiative 
Measure 502 and Elections Results 10

www. Daparesearch.com 9

“For First Time, Americans Favor Legalizing 
Marijuana”, Gallup, Inc. 8

“56% Favor Legalizing, Regulating Marijuana”, 
Rasmussen Reports, LLC. 8

vi



INTEREST OF   AMICUS CURIAE  

     The National Organization for the Reform of 

Marijuana Laws, Inc. (NORML) is a nonprofit 

educational corporation organized in 1971 under the 

laws of the District of Columbia, with its primary 

office located in Washington, D.C.  NORML has more 

than 13,000 dues paying members, 1.3 million internet-

based supporters, and 154 state and local chapters 

from Hawaii to Maine, including the Massachusetts 

Cannabis Reform Coalition, Inc. (a non-profit 

educational corporation organized under Massachusetts 

law), its local state affiliate.  

     NORML is a consumers' and law-reform advocacy 

organization which participates in the national debate 

over the efficacy and reform of state and federal 

marijuana prohibition laws.  NORML advocates that 

regulated marijuana cultivation and retail commerce 

(legalization) will reduce:  Illegal distribution and 

its associated crime and violence; the cost of law 

enforcement; and youth access to marijuana.  State and 

federal prohibition -- of the adult use of this 

nontoxic mood-adjusting substance -- has been 

demonstrably far more damaging to public safety and 
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health, than abuse (rather than mere use)* of the 

substance.

REASONS WHY AN   AMICUS   BRIEF IS DESIRABLE  

     In June 2013, this Court issued a solicitation 

for amicus briefs the following issue in this case: 

* The Substance Abuse and Mental Health Services 
Administration Office of Applied Studies 2011 National 
Survey on Drug Use and Health reports 18 million 
Americans (7%) over the age of 12 used marijuana 
within the last thirty days, http://www.
samhsa.gov/NSDUH/2k11Results/NSDUHresults2011.htm#Ch8.
An estimated 9.96% of Massachusetts residents used 
marijuana in the past month based upon 2010-2011 data.

Http: //www.samhsa.gov/data/NSDUH/2k11State/ 
NSDUHsaeExcelTab3-2011.xlsx.  Note:  The survey 
identifies all marijuana use, regardless of frequency 
or impact on the user, as "abuse." 

Use and access rates remain relatively unchanged 
despite more than 70 years of federal prohibition -- 
and more than a century of Massachusetts prohibition 
-- and despite national marijuana arrest rates of more 
than one person every minute of every day. FBI Uniform 
Crime Reports, Crime in the United States: 2012 
(Washington, D.C.: U.S. Government Printing Office, 
2013), 749,825 marijuana arrests nationally in 2009, 
one every 48 seconds.

Opponents of the decriminalization initiative 
argued that “Marijuana decriminalization ... sends the 
wrong message to young people”, The Official 
Massachusetts Information For Voters, Secretary of the 
Commonwealth, 2008 at 9.  However, that since the 
state decriminalized, “[u]se before age of 13 years 
has seen a statistically significant drop, while other 
adolescent data remains unchanged.” 2011 Health and 
Risk Behaviors of Massachusetts Youth; http://www. 
mass.gov/eohhs/docs/dph/behavioral-risk/yrbs-2011.pdf.

This Court may take judicial notice of this 
information on appeal, as data "capable of accurate 
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Where a police officer smells an odor of 
marijuana coming from a motor vehicle but 
does not otherwise have a basis to believe 
that any individual inside the motor vehicle 
possesses more than one ounce of marijuana, 
whether the officer may issue an exit order 
and search the motor vehicle on the basis 
that a Federal crime is being committed, 
where Federal law prohibits the possession 
of any amount of marijuana?

     The appellant-Commonwealth argues -- its brief at 

pages 23-29, regarding the solicited issue -- that 

this Court's decision in Comm. v. Cruz, 459 Mass. 459 

(2011) (Cruz)* did not consider whether probable cause 

that a car “contained evidence of a federal crime: 

possession of marijuana” justifies the search and use 

of the fruits of that search in state court.**

and ready determination by resort to resources whose 
accuracy cannot reasonably be questioned." Mass. Guide 
to Evidence § 201(b)(2) and (c); Maguire v. Director 
of the Office of Medicaid, 82 Mass. App.Ct. 549, 551 
n. 5 (2012), citing Mass. Guide to Evidence § 201(c).

* Cruz ruled the state’s marijuana decriminalization 
initiative – removed possession of an ounce or less as 
justification for detention or arrest -- requires the 
suppression of evidence obtained from a police exit 
order to a car's occupants and a resulting car search 
“... without at least some other additional fact 
beyond the mere odor of burnt marijuana to bolster a 
reasonable suspicion of actual criminal activity ....” 
Comm. v. Cruz, 459 Mass. 459, 460 (2011).

** For this proposition the appellant cites federal 
case reports from states which -- like federal law -- 
maintained marijuana prohibition without 
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     The appellee-defendant's brief argues –- at pages 

33-39, regarding the solicited issue -- that the state 

Constitution requires state law enforcement 

prosecuting offenses in state court to respect the 

greater protections of personal privacy under state 

law, rather than the weaker protection of the federal 

Constitution.  The appellee also argues probable cause 

to justify a search for evidence of a federal offense 

applies only to federal prosecutions in federal court, 

and is inapplicable in Massachusetts where the 

defendant's conduct violates no state criminal law.

     This amicus brief presents additional reasons for 

finding for affirming the trial court, Cruz and its 

progeny, including Comm. v. Daniel, 464 Mass. 746 

(2013), and Comm. v., 464 Mass. 758 (2013).  Support 

for marijuana legalization has grown beyond majority 

levels in the nation and Commonwealth, shown by voter 

support for the 2008 decriminalization initiative, and 

the 2012 medical initiative.*

decriminalization.  In all these cases, state or local 
police assisted federal prohibition prosecutions, and 
the seized evidence was used in federal court.

* An initiative for full-adult legalization in 2016 is 
expected -- based on the results of initiatives for 
decriminalization in 2008 and medical legalization 
last year -- as is a similar majority vote. 
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     This brief also argues that allowing state law 

enforcement to ignore state decriminalization law -- 

by relying on federal prohibition law -- violates 

fundamental constitutional principles of the 

separation of powers among the branches of state 

government, and of federalism's respect for state 

sovereignty.

STATEMENT OF THE ISSUE PRESENTED FOR REVIEW

     Would allowing the appellant to search on the 

mere presence of federal prohibition probable cause -- 

empowering state law enforcement to ignore state 

decriminalization law, and overrule this Court's 

recent decisions in Cruz and its progeny -- violate 

fundamental constitutional principles of the 

separation of powers among the branches of state 

government, and federalism's respect for state 

sovereignty?

STATEMENT OF THE CASE AND STATEMENT OF FACTS

     NORML adopts the Statement of the Case contained 

in the appellee-defendant's brief, adding only this 

Court's amicus solicitation referred to above; NORML 

also adopts the Statement of the Facts contained in 

the appellee-defendant's brief.
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ARGUMENT

THIS COURT SHOULD REJECT THE APPELLANT'S INVITATION -- 
TO RELY ON FEDERAL MARIJUANA PROHIBITION PROBABLE 
CAUSE, AND THUS IGNORE THIS COURT'S DECISIONS IN CRUZ, 
AND ITS PROGENY, AND THE STATE DECRIMINALIZATION LAW 
–- AS CONTRARY TO OVERWHELMING PUBLIC OPINION, AND 
FUNDAMENTAL CONSTITUTIONAL PRINCIPLES OF THE 
SEPARATION OF POWERS AND FEDERALISM.

     The Commonwealth prohibited marijuana more than a 

century ago,* predating federal prohibition in 1937. 

As marijuana use grew during the late 1960's, however, 

the efficacy of marijuana prohibition –- enforced more 

strictly than Alcohol Prohibition,** which unlike 

marijuana prohibition had medical-use and possession 

exceptions -- became subject to scrutiny and 

challenge.

     Bay State voters firmly rejected prohibition in 

the last five years.  Initiatives carried more than 

60% majorities, to decriminalize possession of an 

ounce or less in 2008, and legalize cultivation and 

distribution for qualified medical patients last year 

(carrying all but one of the Commonwealth's 350 cities 

* For a precursor of the current marijuana prohibition 
law -- G.L. c. 94C, § 34 -- see St. 1911, c. 372, § 2.

** Under Alcohol Prohibition, only the “manufacture, 
sale or transportation” of liquor were “prohibited.” 
Eighteenth Amendment to the United States Constitution 
(1919), repealed by the Twenty-first Amendment (1933).
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and towns).*

     The appellant asks this Court to reverse its 

holdings in Cruz and its progeny, by empowering state 

law enforcement to ignore the state decriminalization 

law (G.L. c. 94C, § 32L, adopted overwhelmingly by the 

2008 initiative), and enforce instead federal 

prohibition law (the “Controlled Substances Act,” 21 

U.S.C. §§ 811, 812 and 844).  The appellant would 

enable federal law to justify police searches 

otherwise illegal under state law.  

     Apart from the statutory interpretation and case-

law arguments in the parties' briefs, enforcing 

federal prohibition -- against the will of a 

compelling majority of state's voter rejection of that 

policy in adopting decriminalization by initiative -- 

violates fundamental principles of federalism and the 

state constitution's separation of powers.

* Return of Votes For Massachusetts State Election, 
November 4, 2008, 49 – 50, http://www. 
sec.state.ma.us/ele/elepdf/ 2008%20Return%20of%20Votes
%20Complete.pdf (last viewed 11/15/2013 (62.8% of all 
ballots, 65.3% excluding blanks).

 Return of Votes For Massachusetts State Election, 
November 6, 2012, 58-59, http://www. 
sec.state.ma.us/ele/elepdf/rov12.pdf (last viewed 
11/15/2013) (60% of all ballots, 64% excluding 
blanks).
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A. The Expanding Massachusetts and American 
Majorities for Marijuana Legalization.     

     A century of prohibition enforcement, 

particularly during the forty years leading up to 

Massachusetts voters' 65% support for the 

decriminalization initiative in 2008, have brought us 

no closer to abstinence, nor deterred use or access by 

adults or adolescents.*  Marijuana prohibition no 

longer commands the consent of the governed 

nationally.  On October 22, 2013, the Gallup Poll 

reported** national support -- for the concept that 

“the use of marijuana should be made legal” –- at 58-

39%; when Gallup began tracking legalization support 

in 1969, it stood at 12-84% opposing legalization.  On 

May 17, 2012, Rasmussen Reports found*** legalization 

* The Substance Abuse and Mental Health Services 
Administration Office of Applied Studies 2011 National 
Survey on Drug Use and Health, supra at 2 (footnote). 
See also Health and Risk Behaviors of Massachusetts 
Youth 2011, supra at 2 (footnote).

*
* “For First Time, Americans Favor Legalizing 
Marijuana”, Http:// www.gallup.com/poll/165539/first-
time-americans-favor-legalizing-marijuana.aspx (last 
viewed 11/15/2013).  See chart in addendum at Add 17.

*** “56% Favor Legalizing, Regulating Marijuana”, 
http://www.rasmussenreports.com/public_content/lifesty
le/general_lifestyle/may_2012/56_favor_legalizing_regu
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support at 56-36%.

     DAPA Research Inc. reported Massachusetts voters 

“would support a ballot question that legalized 

marijuana, and regulated it in the same manner as 

other agricultural commodities but prohibited sale to 

underage persons” by 58-35% (Daparesearch.com, 2011). 

     Non-binding public policy questions (provided by 

G.L. c. 53, § 19; PPQs) –- instructing legislators to 

support non-medical adult marijuana legalization -- 

appeared on the 2010 ballot in nine representative-

districts located in Middlesex, Norfolk, Essex, 

Barnstable, Dukes, Franklin, and Hampshire Counties, 

winning in every district and garnering 59.44% of more 

than 180,000 voters.*  PPQs supporting marijuana 

legalization on the 2012 ballot -- in three state 

senate and three state representative districts 

located in Suffolk, Middlesex, Essex and Berkshire 

Counties -- won approval in each district and every 

lating_marijuana (last viewed 11/15/2013).

* Return of Votes For Massachusetts State Election, 
November 2, 2010, at 66 and 68, http://www. 
sec.state.ma.us/ele/elepdf/rov10.pdf (last viewed 
11/15/2013).
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city and town by more than 68%* of more than 265,000 

voters.

     Further evidence –- of the rapidly shrinking 

minority supporting prohibition as a national policy 

-- appears in the initiatives that repealed state 

prohibition laws in Colorado and Washington state, 

replacing state prohibition with licensed distribution 

and taxation programs).**  Any state's repeal of 

prohibition dramatically challenges the effectiveness 

of federal prohibition enforcement as state law 

* Return of Votes For Massachusetts State Election, 
November 6, 2012, 64 – 66, http://www. 
sec.state.ma.us/ele/elepdf/rov12.pdf (last viewed 
11/15/2013).

** Colorado's Amendment 64, text at http://www. 
sos.state.co.us/pubs/elections/Initiatives/titleBoard/
filings/2011-2012/30Final.pdf (last viewed 
11/15/2013); 55-45% victory, results at 
http://results.enr.clarityelections.com/CO/43032/11665
0/en/summary.html, last page (last viewed 11/15/2013), 
published by the Colorado Secretary of State 2012, 
Amendment 64 and Elections Results.

Washington's Initiative Measure 502, text at 
https:// wei.sos.wa.gov/agency/osos/en/press_and_ 
research/Previous Elections/2012/General-Election/ 
Documents/I-502_ complete_ text.pdf (last viewed 
11/15/2013); also winning 55-45%, results at http:// 
vote.wa.gov/ results/20121106/Initiative-Measure-No-
502-Concerns-marijuana_ByCounty.html (last viewed 
11/15/2013), published by Washington Secretary of 
State 2012, Initiative Measure 502 and Elections 
Results.
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enforcement makes more than 99% of national marijuana 

arrests (compared to federal arrests).*

     The U.S. Department of Justice (DOJ) acknowledged 

the practical impossibility -- of enforcing federal 

prohibition against states embracing prohibition 

repeal -- by its latest marijuana enforcement guidance 

memorandum to federal district prosecutors.  The DOJ 

Guidance recommends federal forbearance from 

interfering with the implementation of state laws that 

establish strict regulatory schemes for the 

cultivation and distribution of non-medical and 

medical marijuana.  U.S. Department of Justice 

Guidance Regarding Marijuana Enforcement (See the 

addendum (Add. 36), and infra at page 21.

     Marijuana prohibition is an obsolete health 

policy, as measured by the effects of prohibition 

enforcement on the substance's popularity and 

accessibility.  Prohibition enactment was based on 

majoritarian fear of what used to be a novel mood-

adjusting substance consumed primarily (according to 

* FBI Uniform Crime Reports, Crime in the United 
States: 2009, 2010 (Washington, D.C.: U.S. Government 
Printing Office) reported marijuana arrests by state 
law enforcement numbered 853,839, and 7,607 by federal 
authorities (0.9%) (http:// bjs.ojp.usdoj.gov/fjsrc/). 
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popular perception) by ethnic minorities.  Prohibition 

prioritizes for criminal punishment -- in a racially 

discriminatory manner,* reflecting the motivation of 

its drafters** -- a substance with no lethal human 

dose, unlike the regulated markets in popular toxics, 

alcohol and tobacco.***

* “The War on Marijuana in Black and White,” American 
Civil Liberties Union, June 2013, https://www. 
aclu.org/files/assets/1114413-mj-report-rfs-rel1.pdf 
(last viewed 11/15/2013), noting “that although 
Massachusetts reduced its overall marijuana possession 
arrests by 86% after decriminalizing adult marijuana 
possession of an ounce or less in 2008, the racial 
disparity in arrest rates still increased: it was 3.42 
in 2008 (before decriminalization), went up 56.1% to 
5.34 in 2009 (after decriminalization), and then fell 
to 3.87 in 2010 (though still a 13.1% increase from 
2008).  Overall, the disparity increased 75% between 
2001 and 2010.” Id. at page 52, fn. 40.

"Decades of Disparity: Drug Arrests and Race in 
the United States," Human Rights Watch 2009, http:// 
www.hrw.org/sites/default/files/reports/us0309web_1.pd
f (last viewed 11/15/2013), found African-Americans 
were arrested on drug charges at rates that 2.8 to 5.5 
times higher than white adults in every year from 1980 
through 2007; between 2000 through 2007, the 
proportion of all drug arrests for marijuana 
possession ranged from 37.7 to 42.1%.

** Bonnie & Whitebread, The Forbidden Fruit and the 
Tree of Knowledge: An inquiry into the legal history 
of American marijuana prohibition, 56 Virginia L.R. 
971 (1970), part III (“... uninformed by scientific 
study or public debate and colored instead by racial 
bias and sensationalistic myths”).

*** Hall, Room & Bondy, "WHO Project on Health 
12



     As this Court decides whether to overrule Cruz 

and its progeny by relying on federal prohibition law, 

the inevitability of marijuana prohibition repeal -- 

across the Nation, and by more than 60% of this 

state's voters -- provides a compelling context for 

considering the separation of powers and federalism 

issues that follow.

B. Enabling State Law Enforcement to Ignore the 
State Decriminalization Law and Rely on Federal 
Prohibition Law, Contravening State Law as 
Defined by This Court, Would Violate the State 
Constitution's Separation of Powers.           

     The meaning of state law -- in evaluating 

probable cause for Massachusetts police to detain and 

search based on the smell of marijuana, following 

enactment of the state decriminalization law -- was 

defined and reiterated in Cruz and its progeny.*  The 

Implications of Cannabis Use: A Comparative Appraisal 
of the Health and Psychological Consequences of 
Alcohol, Cannabis, Nicotine and Opiate Use," Geneva, 
Switzerland: World Health Organization 1998.

* Comm. v. Cruz, supra, 459 Mass. at 466-472 (absent a 
risk of harm to the police or others, burnt marijuana 
odor alone is an insufficient basis for an exit order, 
car and occupant search, as smell provides no basis 
for suspecting criminal conduct -- possession of more 
than an ounce of marijuana); “Ferreting out decrimin-
alized conduct with the same fervor associated with 
the pursuit of serious criminal conduct is neither 
desired by the public nor in accord with the plain 
language of the statute.” Id. at 472); affirmed by 
Comm. v. Daniel, 464 Mass. 746, 751 (2013), quoting 
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appellant asks this Court to enable local police and 

state prosecutors to overrule this Court's repeated 

implementation of the citizens' decriminalization 

initiative, by using federal law to immunize police 

misconduct this Court has found in violation of state 

law.  This Court constitutionally cannot use federal 

prohibition law to protect and expand executive police 

actions, as defined and limited by the legislative and 

judicial branches of state government in adopting and 

implementing the decriminalization law.

Under the state constitution's provisions for the 

separation of powers among the three branches of state 

government, the appellant's executive power must 

comport with the limits of that power defined by the 

other branches.  The state constitution defines the 

separation of powers and their limits:

Cruz at 477: “It is unreasonable for the police to 
spend time conducting warrantless searches for 
contraband when no specific facts suggest criminality 
[possession of more than an ounce]." Also, see Comm. 
v. Jackson, 464 Mass. 758, 765 (2013):

… the clear policy goals served by the 
passage of G.L. c. 94C, § 32L:  to reduce 
the direct and collateral consequences of 
possessing small amounts of marijuana, to 
direct law enforcement's attention to 
serious crime, and to save taxpayer 
resources previously devoted to targeting 
the simple possession of marijuana.
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In the government of this commonwealth, the 
legislative department shall never exercise 
the executive and judicial powers, or either 
of them: the executive shall never exercise 
the legislative and judicial powers, or 
either of them: the judicial shall never 
exercise the legislative and executive 
powers, or either of them: to the end it may 
be a government of laws and not of men.

Art. 30 of the Declaration of Rights of the 
Constitution of the Commonwealth.

The legislative branch has the power to: 

... to set forth the several duties, powers, 
and limits, of the several civil[*] and 
military officers of this commonwealth ... 
so as the same be not repugnant or contrary 
to this constitution.

Part II, c. 1, § 1, art. 4, of the Constitution of the 
Commonwealth.

     This Court has identified a standard of review 

for determining whether one branch's action unlawfully 

violates the separate power of another branch:  “... 

the essence of what cannot be tolerated under art. 30 

... [is] interference by one department with the 

* Civil officers of the Commonwealth are “at all times 
accountable to” the people, art. 5 of the Declaration 
of Rights of the Constitution of the Commonwealth; 
and, 

[t]he people … have a right to require of their 
lawgivers and magistrates, an exact and constant 
observance of ['the fundamental principles of the 
constitution'], in the formation and execution of 
the laws necessary for the good administration of 
the commonwealth.

Art. 18 of the Declaration of Rights of the 
Constitution of the Commonwealth.
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functions of another." Gray v. Comm'r of Revenue, 422 

Mass. 666, 671 (1996) (quoting Chief Admin. Justice of 

the Trial Court v. Labor Relations Comm'n, 404 Mass. 

53, 56 [1989]), cited with approval, Doe v. SORB, 459 

Mass. 603, 621 (2011).

     The executive branch police power to detain and 

search has been clearly defined and limited by the 

legislative and judicial branches generally, and 

explicitly in the application of Cruz to the facts of 

this case; the new decriminalization law “implicates 

police conduct in the field,” Cruz, 459 Mass. at 472. 

There is no justification, by federal law or under 

state statutory or constitutional law, for the 

authority the appellant seeks here. Gray v. Comm'r of 

Revenue, supra, 422 Mass. at 671 (“The executive and 

legislative departments impermissibly interfere with 

judicial functions when they purport to restrict or 

abolish a court's inherent powers, [cit. om.], or when 

they purport to reverse, modify, or contravene a court 

order. [cit. om.]”); Comm. v. DiGiambattista, 442 

Mass. 423, 444-445 (2004) (“We retain as part of our 

superintendence power the authority to regulate the 

presentation of evidence in court proceedings”).  
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     Local police may be able to violate state law to 

enforce federal law violations in federal court; in 

state court prosecutions, however, state separation of 

powers doctrine compels them to follow state 

legislative limits as defined by state courts. 

Accordingly, under the state constitution's separation 

of powers provision, the appellant cannot overrule 

this Court and the trial court's suppression order 

must be affirmed.

C. Enabling State Law Enforcement, to Ignore the 
State Decriminalization Law and Rely on Federal 
Prohibition Law, Would Violate Fundamental 
Principles of Federalism and State Sovereignty 
Under the U.S. Constitution.                    

     Fundamental principles of federalism present 

another barrier to the appellant's use of federal 

prohibition law to bypass the state's decriminal-

ization law.  Federalism -- as defined by the 

Supremacy Clause (Article VI, Clause 2 of the United 

States Constitution) and the Tenth Amendment to the 

United States Constitution -- “requires a distinction 

between what is truly national and what is truly 

local.” U.S. v. Morrison, 529 U.S. 598, 617-618 

(2000),* cited with approval by Nat. Fed. of Indep. 

* Citing U.S. v. Lopez, 514 U.S. 549, 568 (1995), 
citing NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 
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Business v. Sibelius, 132 S.Ct. 2566, 2577 (2012) 

(upholding the Affordable Care Act).  “'The 

Constitution created a Federal Government of limited 

powers,' while reserving a generalized police power to 

the States.” U.S. v. Morrison, supra, 529 U.S. at 618 

n. 8, citing New York v. U.S., 505 U.S. 144, 155 

(1992), quoting Gregory v. Ashcroft, 501 U.S. 452, 457 

(1991). 

The federal structure allows local policies "more 
sensitive to the diverse needs of a heterogeneous 
society," permits "innovation and experimen-
tation," enables greater citizen "involvement in 
democratic processes," and makes government "more 
responsive by putting the States in competition 
for a mobile citizenry." Gregory v. Ashcroft, 501 
U.S. at 458.  Federalism secures the freedom of 
the individual.  It allows States to respond, 
through the enactment of positive law, to the 
initiative of those who seek a voice in shaping 
the destiny of their own times without having to 
rely solely upon the political processes that 
control a remote central power.

Bond v. U.S., 564 U.S. _, 131 S.Ct. 2355, 2364 (2011). 

Also, see Nat. Fed. of Indep. Business v. Sibelius, 

supra, 132 S.Ct. at 2578.*

1, 30 (1937).

* State sovereignty is not just an end in itself: 
Rather, federalism secures to citizens the 
liberties that derive from the diffusion of 
sovereign power." New York v. U.S., 505 U.S. 144, 
181 (1992) (internal quotation marks omitted). 
Because the police power is controlled by 50 
different States instead of one national 
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     Allowing local police officers to rely on federal 

law in performing ordinary state law enforcement 

duties violates these fundamental principles of 

federalism.  State law enforcement derives its 

authority from state law, its constitution and 

statutes; the power of local police to detain and 

arrest, within the outer limits of federal 

Constitutional civil rights law, is derived from and 

determined by state law. Gregory v. Ashcroft, supra, 

501 U.S. at 460 ("Through the structure of its 

government, and the character of those who exercise 

government authority, a State defines itself as a 

sovereign").

sovereign, the facets of governing that touch on 
citizens' daily lives are normally administered by 
smaller governments closer to the governed. The 
Framers thus ensured that powers which "in the 
ordinary course of affairs, concern the lives, 
liberties, and properties of the people" were held 
by governments more local and more accountable 
than a distant federal bureaucracy. The Federalist 
No. 45, at 293 (J. Madison). The independent power 
of the States also serves as a check on the power 
of the Federal Government: "By denying any one 
government complete jurisdiction over all the 
concerns of public life, federalism protects the 
liberty of the individual from arbitrary power." 
Bond v. U.S., 564 U.S. __, 131 S.Ct. 2355, 2364 
(2011).”

Fed. of Indep. Business v. Sibelius, 567 U.S. ___, 
132 S.Ct. 2566, 2578 (2012).
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     Local police cannot evade state law constraints 

in state court prosecutions, by wishing they were 

federal deputies and pretending their arrestees can be 

brought to federal courthouses; see 18 U.S.C. §3231 

("The district courts of the United States shall have 

original jurisdiction, exclusive of the courts of the 

States, of all offenses against the laws of the United 

States.")  Allowing state law enforcement to disregard 

state law, by preferring federal policies rejected by 

popular initiative and this Court, eviscerates the 

sovereignty of the people* and federalism's protection 

of state sovereignty. 

     Federal prohibition law explicitly lacks 

preemptive effect except for positive conflicts,** 

* The people of this commonwealth have the 
sole and exclusive right of governing 
themselves, as a free, sovereign, and 
independent state; and do, and forever 
hereafter shall, exercise and enjoy every 
power, jurisdiction, and right, which is 
not, or may not hereafter, be by them 
expressly delegated to the United States of 
America in Congress assembled.

Art. 4 of the Massachusetts Declaration of Rights 
of the Constitution of the Commonwealth.

** 21 U.S.C. §903 limits the preemptive scope of the 
federal controlled substances act only to state laws 
that create a “positive conflict” with federal law.
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which occur only “where compliance with both State and 

Federal regulations is physically impossible,” 

Attorney General v. Brown, 400 Mass. 826, 829 (1987) 

(citing Florida Lime & Avocado Growers, Inc. v. Paul, 

373 U.S. 132, 142-143 [1963], cited with approval, 

Mutual Pharm. Co., Inc. v. Bartlett, 133 S.Ct. 2466, 

2473 [2013]), cited with approval, Boston Housing 

Auth. v. Garcia, 449 Mass. 727, 733 (2007).  State 

decriminalization (tolerance) of a federal prohibition 

offense is not a positive conflict; the U.S. 

Department of Justice merely needs to replace local 

police with federal agents, as local police cannot be 

coerced (“commandeered”) to enforce federal law, 

Printz v. U.S., 521 U.S. 898, 935 (1997), and New York 

v. U.S., supra, 505 U.S. at 162.

     As of the August 29, 2013, U.S. Department of 

Justice Guidance Regarding Marijuana Enforcement DOJ 

Guidance Regarding Marijuana Enforcement (Add. 36), 

there is no basis for claiming a positive conflict 

between state decriminalization law and federal 

prohibition law.  The Guidance recommends that local 

federal prosecutors forbear from interfering with 

state marijuana legalization laws –- whether 
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authorizing full-adult non-medical access as in 

Colorado and Washington state, or medical access as 

under current Massachusetts law (St. 2012, c. 369) –- 

that strictly regulate cultivation and distribution. 

Thus, in evaluating the appellant's request to 

ignore state law and apply a differing federal law 

instead, the standard of review may be framed:  Does 

federal prohibition law require police to violate 

state decriminalization law, to vindicate a positive 

conflict between federal and state law, because the 

state law renders federal law “physically impossible” 

for federal authority to enforce?  Measured by this 

standard, the appellant's claim must fail.

     Whether Massachusetts law enforcement and 

prosecutors should expend limited resources ferreting 

out and prosecuting decriminalized adult marijuana 

possessors -- diverting those vital yet limited 

resources from the prevention and detection of 

violence and property crime –- was settled by the 

people when they overwhelmingly approved the 

decriminalization initiative, and by this Court in 

Cruz and its progeny.  As a matter of Federalism, 

however, federal law cannot protect local police from 
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suppression sanctions in state court, when they 

violate clear limits on their power to detain and 

search under state decriminalization law and on-point 

decisions of this Court.  

CONCLUSION:  RELIEF REQUESTED

For the foregoing reasons, this Court should 

affirm the suppression order, deny the appeal, and 

answer the amicus brief solicitation question (“... 

whether the [state law enforcement] officer may issue 

an exit order and search the [defendant's] motor 

vehicle on the basis that a Federal [marijuana 

prohibition] crime is being committed?”):  “No.”

Respectfully Submitted,

   Michael D. Cutler (BBO# 110940)
   130 Prospect Avenue
   Northampton MA 01060-1628
   Telephone:  (617) 816-6056

Email:  MichaelDCutler @ aim.com

Steven S. Epstein (BBO#546862)
P.O. Box 266  
Georgetown, MA 01833-0366
Telephone:  978-352-3300
Email:  Epeggs @ aol.com

Attorneys for Amicus Curiae, the
National Organization for the 
Reform of Marijuana Laws (NORML)
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Article VI, Clause 2 of the United States 
Constitution (The Supremacy Clause)

This Constitution, and the laws of the United States 
which shall be made in pursuance thereof; and all 
treaties made, or which shall be made, under the 
authority of the United States, shall be the supreme 
law of the land; and the judges in every state shall 
be bound thereby, anything in the Constitution or laws 
of any State to the contrary notwithstanding. 

Tenth Amendment to the United States Constitution

The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the states, are 
reserved to the states respectively, or to the people.

Eighteenth Amendment to the United States Constitution

SECTION 1. After one year from the ratification of 
this article the manufacture, sale, or transportation 
of intoxicating liquors within, the importation 
thereof into, or the exportation thereof from the 
United States and all territory subject to the 
jurisdiction thereof for beverage purposes is hereby 
prohibited.
SECTION 2. The Congress and the several states shall 
have concurrent power to enforce this article by 
appropriate legislation.  
SECTION 3. This article shall be inoperative unless it 
shall have been ratified as an amendment to the 
Constitution by the legislatures of the several 
states, as provided in the Constitution, within seven 
years from the date of the submission hereof to the 
states by the Congress.

Twenty-first Amendment to the United States 
Constitution

SECTION 1. The eighteenth article of amendment to the 
Constitution of the United States is hereby repealed.
SECTION 2. The transportation or importation into any 
state, territory, or possession of the United States 
for delivery or use therein of intoxicating liquors, 
in violation of the laws thereof, is hereby 
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prohibited.  
SECTION 3. This article shall be inoperative unless it 
shall have been ratified as an amendment to the 
Constitution by conventions in the several states, as 
provided in the Constitution, within seven years from 
the date of the submission hereof to the states by the 
Congress.

18 U.S.C. §3231

The district courts of the United States shall have 
original jurisdiction, exclusive of the courts of the 
States, of all offenses against the laws of the United 
States. Nothing in this title shall be held to take 
away or impair the jurisdiction of the courts of the 
several States under the laws thereof.

21 U.S.C. §811

(a) Rules and regulations of Attorney General; 
hearing:
The Attorney General shall apply the provisions of 
this subchapter to the controlled substances listed in 
the schedules established by section 812 of this title 
and to any other drug or other substance added to such 
schedules under this subchapter. Except as provided in 
subsections (d) and (e) of this section, the Attorney 
General may by rule —

(1) add to such a schedule or transfer between 
such schedules any drug or other substance if he —

(A) finds that such drug or other substance 
has a potential for abuse, and

(B) makes with respect to such drug or other 
substance the findings prescribed by subsection (b) of 
section 812 of this title for the schedule in which 
such drug is to be placed; or

(2) remove any drug or other substance from the 
schedules if he finds that the drug or other substance 
does not meet the requirements for inclusion in any 
schedule.

Rules of the Attorney General under this subsection 
shall be made on the record after opportunity for a 
hearing pursuant to the rulemaking procedures 
prescribed by subchapter II of chapter 5 of title 5. 
Proceedings for the issuance, amendment, or repeal of 
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such rules may be initiated by the Attorney General
(1) on his own motion,
(2) at the request of the Secretary, or
(3) on the petition of any interested party. [snip]

 
21 U.S.C. §812

(a) Establishment:
There are established five schedules of controlled 
substances, to be known as schedules I, II, III, IV, 
and V. Such schedules shall initially consist of the 
substances listed in this section. The schedules 
established by this section shall be updated and 
republished on a semiannual basis during the two-year 
period beginning one year after October 27, 1970, and 
shall be updated and republished on an annual basis 
thereafter.
(b) Placement on schedules; findings required:
Except where control is required by United States 
obligations under an international treaty, convention, 
or protocol, in effect on October 27, 1970, and except 
in the case of an immediate precursor, a drug or other 
substance may not be placed in any schedule unless the 
findings required for such schedule are made with 
respect to such drug or other substance. The findings 
required for each of the schedules are as follows:

(1) Schedule I. —
(A) The drug or other substance has a high 

potential for abuse.
(B) The drug or other substance has no 

currently accepted medical use in treatment in the 
United States.

(C) There is a lack of accepted safety for 
use of the drug or other substance under medical 
supervision.

(2) Schedule II. —
(A) The drug or other substance has a high 

potential for abuse.
(B) The drug or other substance has a 

currently accepted medical use in treatment in the 
United States or a currently accepted medical use with 
severe restrictions.

(C) Abuse of the drug or other substances may 
lead to severe psychological or physical dependence. 
[snip]
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21 U.S.C. §844

(a) Unlawful acts; penalties:
It shall be unlawful for any person knowingly or 
intentionally to possess a controlled substance unless 
such substance was obtained directly, or pursuant to a 
valid prescription or order, from a practitioner, 
while acting in the course of his professional 
practice, or except as otherwise authorized by this 
subchapter or subchapter II of this chapter. It shall 
be unlawful for any person knowingly or intentionally 
to possess any list I chemical obtained pursuant to or 
under authority of a registration issued to that 
person under section 823 of this title or section 958 
of this title if that registration has been revoked or 
suspended, if that registration has expired, or if the 
registrant has ceased to do business in the manner 
contemplated by his registration. It shall be unlawful 
for any person to knowingly or intentionally purchase 
at retail during a 30 day period more than 9 grams of 
ephedrine base, pseudoephedrine base, or 
phenylpropanolamine base in a scheduled listed 
chemical product, except that, of such 9 grams, not 
more than 7.5 grams may be imported by means of 
shipping through any private or commercial carrier or 
the Postal Service. Any person who violates this 
subsection may be sentenced to a term of imprisonment 
of not more than 1 year, and shall be fined a minimum 
of $1,000, or both, except that if he commits such 
offense after a prior conviction under this subchapter 
or subchapter II of this chapter, or a prior 
conviction for any drug, narcotic, or chemical offense 
chargeable under the law of any State, has become 
final, he shall be sentenced to a term of imprisonment 
for not less than 15 days but not more than 2 years, 
and shall be fined a minimum of $2,500, except, 
further, that if he commits such offense after two or 
more prior convictions under this subchapter or 
subchapter II of this chapter, or two or more prior 
convictions for any drug, narcotic, or chemical 
offense chargeable under the law of any State, or a 
combination of two or more such offenses have become 
final, he shall be sentenced to a term of imprisonment 
for not less than 90 days but not more than 3 years, 
and shall be fined a minimum of $5,000. 
Notwithstanding any penalty provided in this 
subsection, any person convicted under this subsection 
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for the possession of flunitrazepam shall be 
imprisoned for not more than 3 years, shall be fined 
as otherwise provided in this section, or both. The 
imposition or execution of a minimum sentence required 
to be imposed under this subsection shall not be 
suspended or deferred. Further, upon conviction, a 
person who violates this subsection shall be fined the 
reasonable costs of the investigation and prosecution 
of the offense, including the costs of prosecution of 
an offense as defined in sections 1918 and 1920 of 
title 28, except that this sentence shall not apply 
and a fine under this section need not be imposed if 
the court determines under the provision of title 18 
that the defendant lacks the ability to pay.
(b) [Repealed] 
(c) “Drug, narcotic, or chemical offense” defined:
As used in this section, the term “drug, narcotic, or 
chemical offense” means any offense which proscribes 
the possession, distribution, manufacture, 
cultivation, sale, transfer, or the attempt or 
conspiracy to possess, distribute, manufacture, 
cultivate, sell or transfer any substance the 
possession of which is prohibited under this 
subchapter.

21 U.S.C. §903

No provision of this subchapter shall be construed as 
indicating an intent on the part of the Congress to 
occupy the field in which that provision operates, 
including criminal penalties, to the exclusion of any 
State law on the same subject matter which would 
otherwise be within the authority of the State, unless 
there is a positive conflict between that provision of 
this subchapter and that State law so that the two 
cannot consistently stand together.

Article 4 of the Massachusetts Declaration of Rights

All power residing originally in the people, and being 
derived from them, the several magistrates and 
officers of government, vested with authority, whether 
legislative, executive, or judicial, are their 
substitutes and agents, and are at all times 
accountable to them.
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Article 5 of the Massachusetts Declaration of Rights

All power residing originally in the people, and being 
derived from them, the several magistrates and 
officers of government, vested with authority, whether 
legislative, executive, or judicial, are their 
substitutes and agents, and are at all times 
accountable to them.

Article 18 of the Declaration of Rights

A frequent recurrence to the fundamental principles of 
the constitution, and a constant adherence to those of 
piety, justice, moderation, temperance, industry, and 
frugality, are absolutely necessary to preserve the 
advantages of liberty, and to maintain a free 
government. The people ought, consequently, to have a 
particular attention to all those principles, in the 
choice of their officers and representatives: and they 
have a right to require of their lawgivers and 
magistrates, an exact and constant observance of them, 
in the formation and execution of the laws necessary 
for the good administration of the commonwealth.

Article 30 of the Declaration of Rights

In the government of this commonwealth, the 
legislative department shall never exercise the 
executive and judicial powers, or either of them: the 
executive shall never exercise the legislative and 
judicial powers, or either of them: the judicial shall 
never exercise the legislative and executive powers, 
or either of them: to the end it may be a government 
of laws and not of men.

Second Part of the State Constitution, Chapter I, 
Section 1, Article 4

And further, full power and authority are hereby given 
and granted to the said general court, from time to 
time, to make, ordain, and establish, all manner of 
wholesome and reasonable orders, laws, statutes, and 
ordinances, directions and instructions, either with 
penalties or without; so as the same be not repugnant 
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or contrary to this constitution, as they shall judge 
to be for the good and welfare of this commonwealth, 
and for the government and ordering thereof, and of 
the subjects of the same, and for the necessary 
support and defence of the government thereof; and to 
name and settle annually, or provide by fixed laws, 
for the naming and settling all civil officers within 
the said commonwealth; the election and constitution 
of whom are not hereafter in this form of government 
otherwise provided for; and to set forth the several 
duties, powers, and limits, of the several civil and 
military officers of this commonwealth, and the forms 
of such oaths or affirmations as shall be respectively 
administered unto them for the execution of their 
several offices and places, so as the same be not 
repugnant or contrary to this constitution; [snip]

G.L. c. 53, § 19

On an application signed by twelve hundred voters in 
any senatorial district, or by two hundred voters in 
any representative district, asking for the submission 
to the voters of that senatorial or representative 
district of any question of instructions to the 
senator or representatives from that district, and 
stating the substance thereof, the attorney general 
shall upon request of the state secretary determine 
whether or not such question is one of public policy, 
and if such question is determined to be one of public 
policy, the state secretary and the attorney general 
shall draft it in such simple, unequivocal and 
adequate form as shall be deemed best suited for 
presentation upon the ballot. Upon the fulfilment 
[sic] of the requirements of this and the two 
following sections the state secretary shall place 
such question on the official ballot to be used in 
that senatorial or representative district at the next 
state election.

G.L. c. 94C, § 32L

Notwithstanding any general or special law to the 
contrary, possession of one ounce or less of marihuana 
shall only be a civil offense, subjecting an offender 
who is eighteen years of age or older to a civil 
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penalty of one hundred dollars and forfeiture of the 
marihuana, but not to any other form of criminal or 
civil punishment or disqualification. An offender 
under the age of eighteen shall be subject to the same 
forfeiture and civil penalty provisions, provided he 
or she completes a drug awareness program which meets 
the criteria set forth in Section 32M of this Chapter. 
The parents or legal guardian of any offender under 
the age of eighteen shall be notified in accordance 
with Section 32N of this Chapter of the offense and 
the availability of a drug awareness program and 
community service option. If an offender under the age 
of eighteen fails within one year of the offense to 
complete both a drug awareness program and the 
required community service, the civil penalty may be 
increased pursuant to Section 32N of this Chapter to 
one thousand dollars and the offender and his or her 
parents shall be jointly and severally liable to pay 
that amount.

Except as specifically provided in ″An Act 
Establishing A Sensible State Marihuana Policy,″ 
neither the Commonwealth nor any of its political 
subdivisions or their respective agencies, authorities 
or instrumentalities may impose any form of penalty, 
sanction or disqualification on an offender for 
possessing an ounce or less of marihuana. By way of 
illustration rather than limitation, possession of one 
ounce or less of marihuana shall not provide a basis 
to deny an offender student financial aid, public 
housing or any form of public financial assistance 
including unemployment benefits, to deny the right to 
operate a motor vehicle or to disqualify an offender 
from serving as a foster parent or adoptive parent. 
Information concerning the offense of possession of 
one ounce or less of marihuana shall not be deemed 
″criminal offender record information,″ ″evaluative 
information,″ or ″intelligence information″ as those 
terms are defined in Section 167 of Chapter 6 of the 
General Laws and shall not be recorded in the Criminal 
Offender Record Information system.

 
As used herein, ″possession of one ounce or less of 
marihuana″ includes possession of one ounce or less of 
marihuana or tetrahydrocannabinol and having 
cannabinoids or cannibinoid metabolites in the urine, 
blood, saliva, sweat, hair, fingernails, toe nails or 
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other tissue or fluid of the human body. Nothing 
contained herein shall be construed to repeal or 
modify existing laws, ordinances or bylaws, 
regulations, personnel practices or policies 
concerning the operation of motor vehicles or other 
actions taken while under the influence of marihuana 
or tetrahydrocannabinol, laws concerning the unlawful 
possession of prescription forms of marihuana or 
tetrahydrocannabinol such as Marinol, possession of 
more than one ounce of marihuana or 
tetrahydrocannabinol, or selling, manufacturing or 
trafficking in marihuana or tetrahydrocannabinol. 
Nothing contained herein shall prohibit a political 
subdivision of the Commonwealth from enacting 
ordinances or bylaws regulating or prohibiting the 
consumption of marihuana or tetrahydrocannabinol in 
public places and providing for additional penalties 
for the public use of marihuana or 
tetrahydrocannabinol.

G.L. c. 94C, § 34

No person knowingly or intentionally shall possess a 
controlled substance unless such substance was 
obtained directly, or pursuant to a valid prescription 
or order, from a practitioner while acting in the 
course of his professional practice, or except as 
otherwise authorized by the provisions of this 
chapter. Except as provided in Section 32L of this 
Chapter or as hereinafter provided, any person who 
violates this section shall be punished by 
imprisonment for not more than one year or by a fine 
of not more than one thousand dollars, or by both such 
fine and imprisonment. Any person who violates this 
section by possessing heroin shall for the first 
offense be punished by imprisonment in a house of 
correction for not more than two years or by a fine of 
not more than two thousand dollars, or both, and for a 
second or subsequent offense shall be punished by 
imprisonment in the state prison for not less than two 
and one-half years nor more than five years or by a 
fine of not more than five thousand dollars and 
imprisonment in a jail or house of correction for not 
more than two and one-half years. Any person who 
violates this section by possession of more than one 
ounce of marihuana or a controlled substance in Class 
E of section thirty-one shall be punished by 
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imprisonment in a house of correction for not more 
than six months or a fine of five hundred dollars, or 
both. Except for an offense involving a controlled 
substance in Class E of section thirty-one, whoever 
violates the provisions of this section after one or 
more convictions of a violation of this section or of 
a felony under any other provisions of this chapter, 
or of a corresponding provision of earlier law 
relating to the sale or manufacture of a narcotic drug 
as defined in said earlier law, shall be punished by 
imprisonment in a house of correction for not more 
than two years or by a fine of not more than two 
thousand dollars, or both. [snip]

Massachusetts Evidence Guide, sec. 201 

Judicial Notice of Adjudicative Facts
(a) Scope. This section governs only judicial notice 
of adjudicative facts.
(b) Kinds of Facts. A judicially noticed fact must be 
one not subject to reasonable dispute in that it is 
either

(1) generally known within the territorial 
jurisdiction of the trial court or
(2) capable of accurate and ready determination by 
resort to resources whose accuracy cannot 
reasonably be questioned.

(c) When Taken. A court may take judicial notice at 
any stage of the proceeding, whether requested or not, 
except a court shall not take judicial notice in a 
criminal trial of any element of an alleged offense.
(d) Opportunity to Be Heard. A party is entitled upon 
timely request to an opportunity to be heard as to the 
propriety of taking judicial notice and the tenor of 
the matter noticed. In the absence of prior 
notification, the request may be made after judicial 
notice has been taken.
(e) Instructing Jury. In a civil action or proceeding, 
the court shall instruct the jury to accept as 
conclusive any fact judicially noticed. In a criminal 
case, the court shall instruct the jury that they may, 
but are not required to, accept as conclusive any fact 
which the court has judicially noticed.
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