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Legal Brief Bank 

UNITED STATES V. TROY 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

UNITED STATES OF AMERICA : 
: 

v. : Criminal No. 93-0391 
: 

WILLIAM JOHN TROY, III : 
CHRISTOPHER JOSEPH ECKER : 

ROBERT RALPH HERMESCH : 
: 

Accused. :  

This memorandum is submitted in support of defendant's motion to dismiss the indictment and for 
an evidentiary hearing. The defendant's argument is that the classification of marijuana in the 
Federal Controlled Substance Act ("CSA"), 21 U.S.C. 801 et seq., is arbitrary and irrational, 
denying the defendant due process and equal protection of the law, in violation of the Fifth 
Amendment to the United States Constitution. The defendant further argues that the Attorney 
General and his delegee, the Administrator of the Drug Enforcement Administration ("DEA") have 
failed to abide by the procedures required by the CSA, and in refusing to reclassify marijuana 
from its original Schedule 1 classification, have abused discretion under the CSA.  

 
SUMMARY OF ARGUMENT  

 
The memorandum first discusses the several court decisions which have declared marijuana laws 
unconstitutional on ground similar to those raised in this case. The memorandum next focuses on 
the applicable constitutional standard which should be applied by this court. 
 
The memorandum then turns to defendant's argument that marijuana is misclassified as a 
Schedule I substance in the CSA. Marijuana does not satisfy any of the three criteria for control in 
Schedule I. There are a number of "currently accepted medical uses" for marijuana, including the 
treatment of glaucoma and cancer patients' recurring chemotherapy, which have now been 
recognized by twenty-seven states. In addition, recent government reports and studies have 
shown that marijuana does not have a "high potential for abuse," and may be safely used under 
medical supervision 
. 
The classification of marijuana in Schedule I is also unconstitutional in that marijuana is 
irrationally classified with dissimilar and much more dangerous substances, including heroin and 
the hallucinogens. In fact, recent evidence demonstrates that marijuana has a significantly lower 
potential for abuse than substances classified in Schedules II-IV of the CSA, including the 
barbiturates and amphetamines. The defendant also contends that the Attorney General and his 
delegee, the Administrator of the Drug Enforcement Administration ("DEA"), have failed to abuse
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by the Controlled Substances Act ("CSA") and, in refusing to reclassify marijuana from its original 
Schedule I classification, have abused its discretion under the CSA. 
 
The legislative history of the Controlled Substances Act, and particularly the testimony of then 
Attorney General Mitchell and then director of the Bureau of Narcotics and Dangerous Drugs 
("BNDD") Intersoll, make clear that the theory and structure of the Controlled Substance Act was 
guided by three overriding principles: First the creation of five tiers of controls (codified in the give 
schedules of 21 U.S.C. 812) was designed to ensure both actual fairness (in the sense that 
offenses and offenders of varying degrees of severity would be dealt with by means of graduating 
penalties and the appearance of fairness (in the sense that judges, prosecutors, and the public 
perceive that the penalty fits the crime in as many senses of that phrase as are possible). 
Second, the stress upon scientific criteria and constant updating and republishing of the 
schedules was designed to insure that the classification and penalty structure was rational and 
credible, in the sense that the classification of drugs into one of the various schedules conformed 
to the best available scientific knowledge as to the relative harmfulness and benefit of such 
substance. Third, and in the eyes of the sponsors of the legislation, the most important feature of 
the CSA, was the granting of total discretion to the Attorney General to move drugs between one 
schedule or another. As Mr. Ingersoll explained in his testimony introducing the Controlled 
Substances Act: 

Perhaps the greatest advantage to this approach is that drugs may be moved 
from one schedule to another as scientific information and law enforcement 
problems come to light...by giving the Attorney General this discretion, the 
congress will permit a quick response to the ever-changing drug problem based 
upon relative harm and relative abuse potential of existing drugs and newly 
discovered drugs. 
 
Testimony of John Ingersoll before the Subcommittee to Investigate Juvenile 
Delinquency on the Committee of the Judiciary, September 15, 1969, at p. 214. 

Thus, the CSA was set up to be fair, scientific, and flexible. Simply put, it is defendants' 
contention that there is some amount of unfairness, and/or some amount of irrationality, and/or 
some amount of refusal of the Attorney General, or his delegee, to exercise the vast discretion 
vested in him, which will deny basic protections of due process to any person charged with 
violating the Act's provision, or subjected to one of its widely varying sanctions. As is more 
particularly described in the Sections which follow, and in the detailed offer of proof incorporated 
in this motion, defendant can show that the administrator of the DEA, to whom the power to 
reclassify has been delegated, has failed utterly to adopt or abide by any criteria for exercising his 
discretion, has failed to follow the procedures established by the CSA, and with respect to 
marijuana in particular, his abuse of discretion by his non-action and improper action has 
improperly resulted in a failure to reclassify marijuana as a Schedule II, Schedule III, Schedule IV, 
or Schedule V controlled substance.  

 
I. THE CLASSIFICATION OF MARIJUANA AS A SCHEDULE I DRUG IS 
IRRATIONAL  
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A. Several Court Decisions Have Declared Marijuana Laws Unconstitutional on Misclassification 
Grounds Similar to Those Raised in This Case.  
 
In State v. Zornes, 78 Wash. 2d 9, 469 P.2d 552 (1970), the defendant had been convicted for 
possession of marijuana under a statute classified marijuana as a narcotic. The Supreme Court of 
Washington compared empirical evidence on the effects of marijuana with evidence of the effects 
of narcotics and concluded that the effects of the drugs were so different that the statutory 
classification was arbitrary and irrational. Nothing 
that it "is doubtful whether a legislative declaration contrary to all the evidence can be sustained 
as constitutional, "Id. at 20, the court held that the convictions could not stand. 
 
In People v. McCabe, 49 Ill. 2d 338, 275 N.E.2d 407 (1971), the Supreme Court of Illinois held 
that classification of marijuana with narcotic drugs under the state Narcotic Drug Act was arbitrary 
and deprived the defendant of the constitutional guarantee of equal protection of the laws. After 
comparing the effects of marijuana with those of narcotics and other dangerous drugs, the court 
concluded: 

Observations to be drawn on marijuana are that is not a narcotic and it is not truly 
addictible. Its use does not involve tolerance, physical dependence or the 
withdrawal syndrome. Physical ill effects from its use are, so far as is known, 
relatively moderate. Its abuse does not have the profound and ill consequences 
observed in the use of some of the other drugs considered. Its use does not 
singularly or extraordinarily lead to opiate addiction or to aggressive behavior or 
criminal activity... We do not find a rational basis for the classification ...  
 
275 N.E.2d at 413. 

In People v. Lorentzen, 387 Mich. 167, 194 N.W.2d 827 (1972), the Supreme Court of Michigan 
held that the penalty of 20 years imprisonment prescribed by statute for selling a narcotic drug, as 
it included sale of marijuana, violated constitutional prohibitions against cruel and unusual 
punishment. After comparing the statutory penalty with penalties for offenses involving the sale of 
various substances, offenses against persons or property, and with provisions of the state 
Controlled Substances Act of 1971, the court concluded that the term of imprisonment was "in 
excess of any that would be suitable to fit the crime," 194 N.W. 2d at 821, offended "the evolving 
standards of decency that mark the progress of maturing society." Id., at pgs. 832-33, and would 
not serve the goal of rehabilitation. Id. 
 
At the same time the Supreme Court of Michigan announced the Lorentzen decision it reversed 
the defendant's conviction for possession of marijuana in People v. Sinclair, 387 Mich. 91, 194 
N.W.2d 878 (1972). Two judges were of the opinion that the statutory categorization of marijuana 
along with "hard drug" narcotics for purposes of imposition of penalties denied defendant equal 
protection of the laws, one judge was of the opinion that the statute denied defendant the right to 
liberty and the pursuit of happiness, two judges were of the opinion that incriminating evidence 
should have been excluded as evidence obtained as a result of illegal entrapment, and two 
judges were of the opinion that incriminating evidence should have been excluded as evidence 
obtained as a result of illegal entrapment, and two judges were of the opinion that the minimum 
sentence of nine and one-half years constituted cruel and unusual punishment. The opinion of the
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court, written by Swainson, J., declared:  

 
Comparison of the effects of marijuana use on both the individual and society 
with the effects of other drug use demonstrates not only that there is no rational 
basis for classifying marijuana with the 'hard narcotics' but, also, that there is not 
even a rational basis for treating marijuana as a more dangerous drug than 
alcohol.  
 
194 N.W.2d at 881 (Emphasis added).  

 
The court concluded: "We agree with the Illinois Supreme Court in People v. McCabe, supra, that 
marijuana is improperly classified as a narcotic and hold that [the Michigan statute prohibiting 
possession of marijuana] in its classification of marijuana violates the equal protection clause of 
the U.S. Constitution..." Id. at 887. Subsequent Michigan decision indicated that the McCabe 
holding, i.e., that marijuana cannot rationally be classified as a narcotic, has been adopted as a 
matter of law. See People v. Waxman, 41 Mich. App. 277, 199 
N.W.2d 884 (1972), rev'd on authority of People v. Sinclair, 338 Mich. 774, 200 N.W.2d 322 
(1972). See also, People v. Griffin, 39 Mich. App. 464, 198 N.W.2d 740 (1972). 
 
In State v. Carcus, 18 N.J. Super, 159, 286 A.2d 740 (1972), Carcus was convicted of violation of 
a motor vehicle statute which provided: "No person shall operate a motor vehicle on any highway 
while knowingly having in his possession or in the motor vehicle any narcotic drug within the 
meaning of section 24:18-2 of the Revised Statutes...." Section 24:18-2 defined narcotic drugs as 
including "coco leaves, opium, marijuana and every substance not chemically distinguishable 
from them." Citing empirical studies on the effects of marijuana and recent changes in the state 
drug statute, the court held that marijuana could not be classified as a narcotic drug within the 
meaning of the motor vehicle statute. 
 
In Sam v. State, 500 P.2d 291 (Okla. Ct. Crim. App. 1972), the defendant had been charged with 
possession of marijuana. At the close of the evidence, the trial judge instructed the jury as 
follows:  

 
You are instructed that if you believe from the evidence in this case beyond a 
reasonable doubt that the defendant did. . . possessed (sic) a narcotic drug, to 
wit: marihuana you shall find the defendant guilty as charged in the information. If 
you fail to so find, your verdict shall be not guilty. 
 
500 P.2d at 296. 

 
Sam argued on appeal that the trial court erred in instructing the jury that marijuana was a 
narcotic, and the Court of Criminal Appeals agreed. Citing State v. Carus, supra, and People v. 
McCabe, supra, the court concluded that "marihuana is not a narcotic drug. . . and the trial court's 
instructions to that effect are error." Id., at 297. 
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The California Court of Appeals, in People v. Ruiz, 49 C.A.2d 730 (1975), held that a provision of 
the Health and Safety Code precluding parole consideration for five years for a person convicted 
of possession of marijuana, who had previously been convicted twice of narcotics violations, 
violated the ban against cruel and unusual punishments. 
 
Finally, the Supreme Court of Alaska held, in Ravin v. State, 537 P.2d 494 (1975), that the right of 
privacy protects the personal use of marijuana in the home. After reviewing the testimony of 
expert witnesses present at the hearing at the trial court and numerous studies and scientific 
reports on the effects of marijuana, the court concluded:  

 
It appears that the use of marijuana as it is presently used in the United States 
today, does not constitute a public health problem of any significant dimensions. 
It is, for instance, far more innocuous in terms of physiological and social 
damage than alcohol or tobacco. . . 
 
It appears that effects of marijuana on the individual are not serious enough to 
justify widespread concern at least as compared with the far more dangerous 
effects of alcohol, barbiturates and amphetamines. Moreover, the current 
patterns of use in the United States are not such as would warrant concern that 
in the future consumption patterns are likely to change . . .  
 
Thus we conclude that no adequate justification for the state's intrusion into the 
citizen's right to privacy by its prohibition of possession of marijuana by an adult 
for personal consumption in the home has been shown. The privacy of the 
individual's home cannot be breached absent a persuasive showing of a close 
and substantial relationship of the intrusion to a legitimate governmental interest. 
Here, scientific doubts will not suffice. The state must demonstrate a need based 
on proof that the public health or welfare will in fact suffer if the controls are not 
applied.  
 
Id. at 506, 509-511 (footnote omitted). 

 
B. Applicable Constitutional Standards to be Applied 
in this Case.  

 
The Fifth Amendment states, inter alia, that: "No person shall be . . . deprived of . . . liberty . . . 
without the due process of law . . ." The plain language of this portion of the Amendment 
establishes explicit substantive protection for due process rights. However, while not containing 
the actual phrase "equal protection of the law," it is ". . . also now established that the basic 
concepts of equal protection apply to the federal government through the due process clause of 
the Fifth Amendment." Johnson v. Robinson, 415 U.S. 361, 364, n. 4, 94 S.Ct. 1160, 39 L.Ed.2d 
389 (1974); Richardson v. Belcher, 404 U.S. 78, 81, 92 S.Ct. 254; 30 L.Ed.2d (1971); United 
States v. Hawes, 529 F.2d 472, 477 (5th Cir. 1976); United States v. Gordon-Nikkar, 518 F.2d 
972, 976 (5th Cir. 1975). 
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The Supreme Court has utilize two standards of review in assessing equal protection challenges 
to legislative provisions. Where the challenged statutory scheme has involved infringement of a 
constitutional guarantee or a "fundamental interest," or discrimination based upon a "suspect 
classification," the Court has applied "strict scrutiny" and has upheld the statutory scheme only 
when it has been shown necessary to promote a "compelling governmental interest." San Antonio 
Independent School District v. Rodriguez, 411 U.S. 1, 93 S.Ct. 1278, 36 L.Ed.2d 16 (1973); 
Shapiro v. Thompson, 394 U.S. 618, 89 S.Ct. 1322, 22 L.Ed.2d 600 (1969); Graham v. 
Richardson, 403 U.S. 365, 371, 91 S.Ct. 1848, 29 L.Ed.2d 534 (1971). In all other circumstances, 
the Court has applied the "rational relationship" test:  

 
Under traditional equal protection analysis, a legislation classification must be 
sustained if the classification itself is rationally related to a legitimate 
governmental interest.  
 
United States Dept. of Agriculture v. Moreno, 413 U.S. 528, 533, 93 S.Ct. 2821, 
37 L.Ed.2d 782 (1973).  

 
For the purposes of this motion, the defendant will concede arguendo that the proper standard for 
constitutional review of defendant's Fifth Amendment claims to due process and equal protection 
of the law, is the "rational relationship" test. 
 
An act of the legislature carries a presumption of validity and will be upheld unless it is 
demonstrated to be irrational. South Carolina Highway Dept. v. Barnwell Bros., 303 U.S. 177, 58 
S.Ct. 510, 82 L.Ed.2d 734 (1938). Nevertheless, that a legislative declaration of facts appears to 
be reasonable when enacted does not insulate the statute from judicial review. See Chastleton 
Corp. v. Sinclair, 264 U.S. 453, 44 S.Ct. 405, 68 L.Ed. 841 (1921); Abie State Bank v. Bryan, 282 
U.S. 765, 772, 51 S.Ct. 252, 75 L.Ed. 690 (1931); Block v. Hirch, 256 U.S. 135, 154, 41 S.Ct. 
458, 65 L.Ed. 8655 (1921); United States v. Carolene Products Co., 304 U.S. 144, 153, 58 S.Ct. 
778, 82 L.Ed. 1234 (1938). 
 
As the court stated in Truax v. Corrigan, 257 U.S. 312, 337-38, 42 S.Ct. 124, 66 L.Ed. 254 
(1921);  

 
Classification is the most inveterate of our reasoning processes. We can scarcely 
think or speak without consciously or unconsciously exercising it. It must 
therefore obtain in and determine legislation . . . [B]ut it must regard real 
resemblances and real differences between things and persons, and class them 
in accordance with their pertinence to the purpose at hand.  
 
(Emphasis added.)  

 
The court has recognized that "regulations under the police power, although valid or presumed 
valid when made, may become arbitrary and irrational in the light of later events." Chastleton 
Corp. v. Sinclair, 264 U.S. 543, 547-48, 44 S.Ct. 405, 68 L.Ed. 841 (1924). Moreover, a court is ".
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. . not at liberty to shut its eyes to an obvious mistake, when the validity of the law depends upon 
the truth of what is declared." Id., at p. 547. Thus, as the court stated in United States v. Carolene 
Products, Co., supra at 153-54 (1938): 

We recognize that the constitutionality of a statute, valid on its face may be 
assailed by proof of facts tending to show that the statute as applied to a 
particular article is without support in reason because the article, although within 
the prohibited class, is so different from others of the class as to be without the 
reasons for the prohibition. 

 
There is ample precedent for the defendant to demonstrate through expert testimony and 
empirical evidence that the statute as applied to marijuana is without support in reason because 
the article, although within the prohibited class, is so different from others of the class as to be 
without the reason for the prohibition. In Muller v. Oregon, 208 U.S. 412, 28 S.Ct. 324, 52 L.Ed. 
551 (1908), the first "Brandeis brief" case, the court was presented with a challenge to a statute 
which imposed a limitation on the hours women might work, but which did not also apply to men. 
Significantly, the court examined a great deal of factual material as to the actual effect of 
"protective" work legislation for women. Based on the date presented, the court upheld the 
statute. In Brown v. Board of Education, 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873 (1954), the 
court granted relief based upon extensive empirical data regarding the psychological effects on 
black children of segregated education. The court stated:  

 
The effect of this separation on their educational opportunities was well stated by 
a finding (in the lower court) in the Kansas case . . .: "Segregation of white and 
colored children in public schools has a detrimental effect upon the colored 
children. The impact is greater when it has the sanction of the law; for the policy 
of separating the races is usually interpreted as denoting the inferiority of the 
Negro group. A sense of inferiority affects the motivation of a child to learn. 
Segregation with the sanction of the law, therefore, has a tendency to retard the 
educational and mental development of Negro children and to deprive them of 
some of the benefits they would receive in a racially integrated school system. 
Whatever may have been the extent of psychological knowledge at the time of 
Plessy v. Ferguson, this finding is amply supported by modern authority 
 
(citing numerous scientific studies).  
347 U.S. at 494 (emphasis added). 

 
While arbitrariness and irrationality may not be evident from the literal words of a statute, such 
arbitrariness and irrationality may be "demonstrate" by scientific or other empirical evidence. The 
Supreme Court reaffirmed this principle in Leary v. United States, 395 U.S. 6, 90 S.Ct. 1532, 23 
L.Ed.2d 57 (1969). There the court was presented with a challenge to 21 U.S.C. 176a, which 
provided that persons who possessed marijuana in the United States would be presumed to know 
that the marijuana had been illegally imported. After surveying a mass of reports, studies, and 
articles by experts on the cultivation, importation, and distribution of marijuana, the court 
concluded that it could not be said that ". . . at least a majority of marijuana possessors have



Working to Reform Marijuana Laws  
 

 
The National Organization for the Reform of Marijuana Laws (www.norml.org)  

 
8 

6/24/2003 

learned of the foreign origin of their marijuana." Id. at p. 52. Accordingly, the court struck down 
the presumption as invalid, in light of the empirical data. The court expressly stated:  

 
A statute based upon a legislative declaration of facts is subject to constitutional 
attack on the ground that the facts no longer exist; in ruling upon such a 
challenge, a court must, of course, be free to reexamine the factual declaration.  
 
Id. at p. 38, n. 68. See also Turner v. United States, 396 U.S. 398, 90 S.Ct. 642, 
24 L.Ed.2d 610 (1970); Block v. Hirsch, supra. 

 
When such evidence is presented, the court must seriously consider it in determining the validity 
of the challenged legislation, and when such evidence is overwhelming, the court may not rely on 
a presumption of "reasonableness" to sustain the legislation. This is true for two reasons. First, 
the presumption of legislative validity must be rebuttable; yet if overwhelming evidence as to the 
irrationality of the legislation is not sufficient to overcome that presumption, then the presumption 
is effectively irrebuttable. More important, the scope of scientific and empirical knowledge is 
constantly increasing, and society's definition of "arbitrary" and "irrational" changes over time. As 
the United States Supreme Court declared in Harper v. Virginia State Board of Education, 333 
U.S. 663, 86 S.Ct. 1079, 1039, 92 L.Ed. 1010 91966), striking down the poll tax even though it 
was "an old familiar form of taxation":  

 
[T]he Equal Protection Clause is not shackled to the political theory of a particular 
era. In determining what lines are constitutionally discriminatory, we have never 
been confined to historic notions of equality, any more than we have restricted 
due process to a fixed catalogue of what was at a given time deemed to be the 
limits of fundamental rights . . . Notions of what constitutes equal treatment for 
purpose of the Equal Protection Clause do change. 

 
Courts have taken particular pains to assess the true state of facts in cases involving marijuana 
and other drugs, since the body of medical, scientific, psychological, and sociological knowledge 
has grown rapidly in the past few years. See e.g., Leary v. United States, supra; Turner v. United 
States, supra; State v. Zornes, supra; People v. McCabe, supra; People v. Sinclair, supra; State 
v. Carus, supra; Sam v. State, supra; National Organization for the Reform of Marijuana Laws v. 
Drug Enforcement Administration, 559 F.2d 735, 748 (D.C. Cir. 1977). 
 
Finally, it should be noted that a statute may be challenged as irrational and arbitrary either on 
the ground of its inclusion within a statutory scheme of an item which cannot be rationally 
grouped with the other members of the class so regulated, Gulf c. & S. F. Ry. v. Eillis, 165 U.S. 
150, 1589, 165-66, 17 S.Ct. 255, 4 L.Ed. 666 (1897); Baxstrom v. Herold, 383 U.S. 17, 86 S.Ct. 
760, 15 L.Ed.2d 620 (1966); Glona v. American Guar. & Lib. Ins. Co., 391 U.S. 68, 88 S.Ct. 1509, 
20 L.Ed.2d 436 91968); Rinaldi v. Yeager, 384 U.S. 305, 86 S.Ct. 1497, 16 L.Ed. 577; Carrington 
v. Rash, 380 U.S. 89, 85 S.Ct. 775, 13 L.Ed.2d 675 (1965); United States v. Carolene Products, 
supra, at 153-154; or by its exclusion from the provisions of the statute of a person or thing which 
rationally belongs within the regulated class, Connelly v. Union Sewer Pipe Co., 184 U.S. 540,
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560, 22 S.Ct. 431, 46 L.Ed. 679 (1902); Norey v. Doud, 354 U.S. 457, 77 S.Ct. 1344, 1 L.Ed.2d 
1485 (1957); Hartford Steam Boiler I. and Ins. Co. v. Harrison, 301 U.S. 459, 57 S.Ct. 838, 81 
L.Ed. 1223 (1927); Smith v. Cahoon, 283 U.S. 553, 51 S.Ct. 582, 75 L.Ed. 1264 (1931); Louisville 
Gas & Elec. Co. v. Coleman, 277 U.S. 32, 48 S.Ct. 423, 72 L.Ed. 770 (1928). 

C. The Classification of Marijuana in Schedule I of 
the CSA is Arbitrary and Irrational.  

 
Marijuana is currently classified as a Schedule I substance in the CSA, the classification 
Congress first gave it when the law was passed ten years ago. See, CSA 202(b), 21 U.S.C. 
812(b). The three criteria required for inclusion in Schedule I are as follows, 21 U.S.C. 812(b)(1):  

 
(A) The drug or other substance has a high potential for abuse. 
 
(B) The drug or other substance has no currently accepted medical use in 
treatment in the United States. 
 
(C) There is a lack of accepted safety for use of the drug or other substance 
under medical supervision.  

 
As is apparent from these criteria, Schedule I has been reserved for the most dangerous 
substances, and those substances without medical uses in treatment, such as heroin. 
Substances listed in Schedule I are generally subject to the strictest controls and harshest 
penalties, compared to substances listed in the lower schedules of control. See, 21 U.S.C. 811-
12, 841-49. 
 
It is important to note that the legislative history of the CSA demonstrates that marijuana's 
classification in Schedule I was intended as a temporary measure, based upon limited 
information. Congress clearly indicated that a reconsideration of marijuana's classification would 
be appropriate when a number of comprehensive studies, then underway, were completed. The 
House Report on the CSA, H.R. Rep. No. 91-1444, 91st Cong., 1st Sess. (1970), states:  

 
In the bill as recommended by the administration and as reported by the 
committee, marihuana is listed under schedule I, as subject to the most stringent 
controls under the bill, except that criminal penalties applicable to marihuana 
offenses are those for offenses involving non-narcotic controlled substances. 
 
The committee requested recommendations from the Department of Health, 
Education and Welfare concerning the appropriate location of marihuana in the 
schedules of the bill, and by letter of August 14, 1970, (printed in this report 
under the heading "Agency Reports:)", the Assistant Secretary for Health and 
Scientific Affairs recommended "that marihuana be retained within schedule I at 
least until the completion of certain studies now underway. " In addition, section 
601 of the bill provides for establishment of a Presidential Commission on
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Marihuana and Drug Abuse. The recommendations of this commission will be of 
aid in determining the appropriate disposition of this question in the future. 
 
Id. at pgs. 4578-79.  

 
All of the studies and reports mentioned in this legislative history have now been completed, and 
in addition, there have been a number of other major studies on marijuana conducted in the 
United States and several foreign countries. Over the past decade, a very extensive amount of 
research has been done on marijuana, and in the words of one of the most distinguished 
marijuana researchers, Dr. Norman Zinberg of the Harvard Medical School, "we know as much 
about marijuana [today] as about any drug." Zinberg, The War Over Marijuana, at pg. 102. 
 
It is these recent studies and reports which the court must consider in determining whether 
marijuana can be classified in Schedule I, rather than the limited information available to 
Congress when the CSA was passed, or the exaggerated and distorted claims about marijuana 
which have often appeared in the media.  

 
1. Marijuana Does Not Have a High Potential for Abuse.  

 
The first criterion for placement in Schedule I is that "the drug or other substance has a high 
potential for abuse." 21 U.S.C. 812(b)(1). The recent studies on marijuana demonstrate, however, 
that the reverse is true -- it has a low potential for abuse.  
 
Perhaps the best example of this is the definitive report issued by the White House Domestic 
Council Drug Abuse Task Force, White Paper on Drug Abuse (Sept. 1975). The Task Force, 
which consisted of the federal government's chief officials involved with drugs and drug abuse, 
including HEW and DEA, made a number of significant recommendations. The report urged that 
marijuana possession offenses by "deemphasized" because they posed the least risk of harm to 
the individuals and to society of the drugs commonly used in the United States. Id., at p. 33. The 
report called for a "better targeting of limited resources . . . on the basis of priorities which reflect 
current conditions and current knowledge." Id. at p. 34. 
 
The report also contained a chart which compared the potential for abuse of marijuana with other 
drugs in Schedule I (heroin and hallucinogens) and Schedule II (cocaine, amphetamines and 
barbiturates). Id. at p. 33. Marijuana has the lowest potential for abuse of all the listed drugs:  

 
SUMMARY OF DRUG PRIORITIES  

 
Severity of ConsequencesDependence  
Liability 
Personal 
Social 
Size of
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Core 
ProblemHeroin 
HI 
HI 
HI 
HI 400,000Amphetamines 
Needle 
OralHI 
LOWHI 
MEDHI 
MEDHI 500,00  

Barbiturates 
Mixed 
AloneHI 
MEDHI 
HIHI 
MEDMED 
300,000Cocaine 
LOW 
LOW 
MED 
LOWMARIJUANA 
LOW 
LOW 
LOW 
LOWHallucinogens 
MED 
MED 
MED 
LOWInhalants 
MED 
HI 
MED 
LOW 

At the same time that Congress passed the CSA, it also created the National Commission on 
Marihuana and Drug Abuse. See, 21 U.S.C. 801 (note). In its first year, the National Commission 
was directed to conduct a comprehensive study of marijuana and to issue a report to Congress 
and the public on its findings. During its second year, the National Commission was directed to 
look at a wide variety of drugs of abuse, to make similar findings, and to update its first year's 
report. See, First Report of the National Commission, Marihuana: A Signal of Misunderstanding 
(Mar. 1972). 
 
The National Commission investigated many aspects of marijuana use, conducted hearings, both 
formal and informal, reviewed the existing research which had been done on marijuana in this 
country and in other countries, and itself commissioned more than sixty research projects in 
areas where additional information was needed. Members of the Commission also travelled to
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more than thirty countries as part of their research. The Commission's First Report concluded at 
pgs. 56-67:  

 
A large amount of research has been performed in man and animals regarding 
the immediate effect of marihuana on bodily processes. No conclusive evidence 
exits of any physical damage, disturbances of bodily processes or proven human 
fatalities attributable solely to even very high doses of marihuana. 
 
* * * 
 
These few consistently observed transient effects on bodily function seem to 
suggest that marihuana is a rather unexciting compound of negligible immediate 
toxicity at the doses usually consumed in this country. The substance is 
predominately a psychoactive drug. The feelings and state of consciousness 
described by the intoxicated seem to be far more interesting than the objective 
state noted by an observer.  

 
The Commission recommended that the possession of marijuana for personal use no longer be a 
criminal offense, Id., at pgs. 152-54. In the Commission's Second Report, Drug Use in America: 
Problem in Perspective (Mar., 1973), the Commission reaffirmed the recommendations in its First 
Report, but also recommended that possession of any other controlled substance should remain 
a criminal offense. Id. at p. 467. 
 
The Canadian Commission of Inquiry into the Non-Medical Use of Drugs (the "LeDain 
Commission") also published its report on marihuana in 1972. It reached similar conclusions to 
the National Commission, Id., at p. 114:  

 
In summary, at typical doses of cannabis use, few acute physiological effects 
have been detected. Those which have been identified generally seem to have 
little clinical significance. Even at relatively high does, few substantial 
physiological changes occur. 

page 23 missing  

 
indicated that studies had failed to demonstrate any casual connection between use of marijuana 
and loss of motivation (marijuana "amotivational syndrome"), brain damage, birth defects, or 
"chromosome breakdown." Marihuana and Health, Second Annual Report to Congress from the 
Secretary of Health, Education and Welfare, 111-132 (1972); Marihuana and Health, Third 
Annual Report to Congress from the Secretary of Health, Education and Welfare, 129-153 (1973); 
Marihuana and Health, Fourth annual Report to Congress from the Secretary of Health, 
Education and Welfare, 93-121 (1974); Marihuana and Health, Fifth Annual Report to Congress 
from the Secretary of Health, Education and Welfare, 78-112 (1975); Marihuana and Health, Sixth 
Annual Report to Congress from the Secretary of Health, Education and Welfare (1976); 
Marihuana and Health, Seventh Annual Report to Congress from the Secretary of Health,



Working to Reform Marijuana Laws  
 

 
The National Organization for the Reform of Marijuana Laws (www.norml.org)  

 
13 

6/24/2003 

Education and Welfare, 15-35 (1977); Marihuana and Health, Education and Welfare, 7-26 
(1980). The National Governor's Conference conducted an extensive examination of the 
marijuana issue in 1977, and published its findings in Marijuana: A Study of State Policies and 
Penalties (Nov. 1977). This report discussed the medical and health issues in detail, Id. at pgs. 
41-63, concluding that "compared to most pharmaceutical, marijuana is quite low in biological 
toxicity." Id. at pg. 42. 
 
The President's Commission on Mental Health Task Panel issued its report on Psychoactive Drug 
Use/Misuse on February 15, 1978. The report reaffirmed the findings and recommendations on 
the National Commission, and the other reports, calling for the decriminalization of marijuana 
because of its low potential for abuse. Id. at pgs. 2114-18. 
 
Dr. Lester Grinspoon's encyclopedic work, Marihuana Reconsidered (Second Edition 1977), is 
one of the most comprehensive surveys and analysis on the use and effect of marijuana 
available. Drawing upon hundreds of studies, as well as his own research, Grinspoon documents 
the conclusions reached by earlier researchers" moderate use of marijuana causes no physical or 
psychological harm to users, Id. at pgs. 370-71; marijuana is not addicting, Id., at 223, has never 
been shown to have caused death of any user, Id. at 227; does not produce psychosis, Id. at 253, 
et seq.; does not lead to use of other drugs such as heroin, Id. at pgs. 235, et seq.; does not lead 
to criminal or otherwise violent behavior, Id. at 308-08, 311-12; and is not an aphrodisiac, Id. at 
pgs. 312-16. 
 
Major research studies on the effects of chronic marijuana use have also been conducted in 
Jamaica, Greece, and Costa Rica--three countries with a history of heavy marijuana use going 
back hundreds of years. The Jamaican study, Ganja in Jamaica: A Medical Anthropological Study 
of Chronic Marijuana Use (1975), as well as the other studies were discussed extensively in the 
HEW Annual Reports. See Sixth Annual HEW Report, at pgs. 20-21; Fifth Annual HEW Report, at 
pgs 7-8.  

In all these studies, cannabis users were carefully matched with non-users on such variables as 
age, marital status, education, use of alcohol and tobacco. The cannabis users smoked cannabis 
which is substantially more potent than the marijuana commonly smoked in the United States, 
and they smoked much more often than marijuana is generally smoked in this county. Users in 
the three studies had smoked cannabis for an average of seven to seventeen years. The 
cannabis users and matched controls were subjected to an extensive battery of physiological and 
psychological tests. No significant differences were found between cannabis users and non-users 
which could be directly attributed to cannabis use.  

Finally, in considering marijuana's low potential for abuse, it is important to emphasize that it is 
virtually impossible to consume a lethal dose of marijuana. The "effective doses" of a drug is the 
dose which achieves the desired effect. The "lethal dose" of a drug is the does which causes 
death. The "therapeutic ratio," or ratio of safety, is the ratio of the effective doses to the lethal 
dose. For alcohol, the ratio of safety is approximately four to ten -- if a person takes four times the 
effective dose of alcohol, the does may be lethal. For barbiturates, the ratio of safety is 
approximately three to fifty. There are no documented causes of death from marijuana overdose 
anywhere in the world, but from animal studies it has been estimated that the ratio of safety for 
marijuana is between 20,000 and 40,000, i.e., a person would have to consume 20,000 to 40,000 
times the effective dose to consume a lethal does, a virtual impossibility.  
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2. Marijuana Has "Currently Accepted Medical Uses in Treatment  

The second criterion for placement in Schedule I is that "the drug or other substance has no 
currently accepted medical use in treatment in the United States." 21 U.S.C. 812(b)(1). By 
contrast, substances classified in the other schedules of the Act (Schedules II-V) are all deemed 
to have "currently accepted medical uses" or "currently accepted medical uses with severe 
restrictions." See, 21 U.S.C. 812(b)(2)-(5); S.Rep.No. 91-613, 
supra, at pgs. 16-17; H.R. Rep. No. 91-1444, supra, at pgs. 4604-05. It is clear that when the 
CSA was adopted in 1970, marijuana did not have "currently accepted medical uses" in the 
United States. However, it is equally clear that today marijuana does have a number of "currently 
accepted medical uses" in this country, particularly in the treatment of glaucoma and patients 
receiving cancer chemotherapy, which have been recognized by laws recently passed in twenty-
four states and by recent actions of the federal government.  

It is important to note that the medical use of marijuana is not entirely a recent phenomenon. 
Marijuana has been used as a medicine for thousands of years. As the Secretary of Health, 
Education and Welfare has stated, Marijuana and Health, Fifth Annual Report, supra, at pgs. 117-
18: 

The therapeutic use of cannabis (marijuana) predates recorded history. The 
earliest written reference is to be found in the fifteenth century B.C., Chinese 
Pharmacopeia, the Rh-Ya. From the Chinese plateau its use . . . spread to India, 
the Middle East and far beyond . . . 

Cannabis was widely used in painful conditions like neurolgia, gysmenorrhea and 
toothache, and its relaxant and euphoriant properties may well have been utilized 
in the treatment of melancholia and hysteria. Because of its purported analgesic 
effect, supported by some recent findings, cannabis also found service in minor 
operations like circumcision and boil lancing. 

Marijuana was also widely used as a medicine in this country from the mid-1880's to 1937. 
Beginning in the 1940's, over a hundred articles appeared in the medical journals describing 
potential medical uses for marijuana, and marijuana was prescribed in this country for a wide 
variety of uses, including its use as a pain reliever, in the treatment of migraine headaches, and in 
the treatment of addictions. At the beginning 
of the Civil War, marijuana was the most often used anesthetic on the battlefield. Grinspoon, 
Marijuana Reconsidered, supra, at pgs. 13-14, 218-28; Secretary of HEW, Marijuana and Health, 
Fifth Annual Report, supra, at pgs. 117-199. 

Passage of the Marijuana Tax Act in 1937, 50 Stat. 551, ch. 553 (1937), eliminated the 
therapeutic use of marijuana in the United States. The Act, while nominally allowing the medical 
use of marijuana required a registration tax and complex record keeping procedures which were 
so problematic and cumbersome that physicians were compelled to prescribe other drugs in its 
place. See U.S. Pharmacopeia in 1941; Grinspoon, supra, at pg. 242. 

Over the past decade, there has been a resurgence in the therapeutic use of marijuana in the 
United States, particularly for glaucoma and cancer chemotherapy. Millions of Americans suffer 
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from glaucoma, a serious illness characterized by increasing pressure in the eye, which can 
result in total blindness. Although there is not known cure for glaucoma, marijuana has been 
found in a number of studies to be an effective agent in reducing the pressure in the eye, and 
providing relief where other medicals have been ineffective. Secretary of HEW Fifth Annual 
Report, supra, at pgs. 120-121; Eighth Annual Report, supra, at pgs. 28-31; United States v. 
Randall, 104 Wash.L. Rep. 2249 (D.C. Superior Ct. 1976) (dismissing marijuana cultivation 
charges because of medical necessity). 

Marijuana has also been proven to be an effective and useful medicine for cancer patients 
receiving chemotherapy and radiation therapy. These forms of therapy are extremely painful, and 
are characterized by loss of body hair, often extreme depression, and prolonged nausea and 
vomiting. Marijuana has been found to be effective in reducing or eliminating the nausea and 
vomiting experienced by many of these cancer patients. Secretary of HEW, Eighth Annual 
Report, supra, at pgs. 28-29. 

Other promising therapeutic uses of marijuana include its use of asthma (as a bronchodilator), 
and for multiple sclerosis, epilepsy, and various nervous disorders. Secretary of HEW Fifth 
Annual Report, supra, at pgs 120-21. In the past four years, thirty-two state legislatures have 
passed legislation authorizing the use of marijuana for therapeutic purposes without waiting for 
the federal government to act. This is nearly at 100% increase since 1979. 

Twenty-seven of these states -- Alabama, Arizona, California, Colorado, Connecticut, Florida, 
Georgia, Iowa, Louisiana, Maine, Michigan, Minnesota, Montana, Nevada, New Jersey, New 
Mexico, New York, Ohio, Oklahoma, Rhode Island, South Carolina, Tennessee, Texas, Vermont, 
Washington West Virginia and Wisconsin -- have established elaborate state-wide programs of 
marijuana research for cancer and glaucoma victims. The six remaining states -- Arkansas, 
Illinois, New Hampshire, North Carolina, Oregon and Virginia -- have adopted different legislation 
which recognizes marijuana's medical value and absolves the physician of legal liabilities when 
prescribing the drug. 

It is important to note that many of the states which have adopted marijuana therapeutics 
legislation have also adopted state drug laws patterned after the federal CSA. When these states 
adopted their marijuana therapeutics legislation, they also re-classified marijuana from Schedule I 
of the state CSA's into a lower schedule of control or removed marijuana completely from its 
controlled substances schedule. Marijuana is now classified as a Schedule II substance in a 
number of states, including Florida, Iowa, Louisiana, Maine, Michigan, New Mexico, Oregon and 
Washington. In three other states -- Arkansas, Tennessee and North Carolina -- marijuana is 
classified in Schedule IV of the state CSA. Velman and Haddox, Drug Abuse and 
the Law, (1977 Supp.) at pg. 47. In Virginia, marijuana is no longer listed in any of these 
schedules. 

Agencies of the federal government have also taken action to increase access to marijuana for 
therapeutic purposes. Although marijuana remains classified as a Schedule I substance in the 
federal CSA, officials of the Food and Drug Administration and the National Cancer Institute took 
the extraordinary step in June 
of this year of releasing 500,000 THC capsules to cancer chemotherapy patients around the 
country. Another 500,000 will be released by the end of the year. Delta-9-THC is the principal 
psychoactive ingredient in marijuana. This special program, approved by the FDA's Oncologic 
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Advisory on June 26, 1980, required participating physicians to register with both the National 
Cancer Institute and the Drug Enforcement Administration. Despite these important actions by 
federal agencies, marijuana and THC are often difficult for doctors and patients to obtain because 
marijuana is still classified as a Schedule I substances in the federal CSA. This classification 
imposes severe restrictions and "red tape" which significantly impede access to marijuana for 
medical purposes. 

3. Marijuana Can Be Safely Used "Under Medical Supervision  

The third and final criterion for placement in Schedule I is that "there is a lack of accepted safety 
for use of the drug or other substance under medical supervision." 21 U.S.C. 812(B)(1). 

Even if we would concede that marijuana satisfied this criterion when the CSA was passed in 
1970, we believe that it is obvious that marijuana does not satisfy this criterion today. The studies 
and reports cited in the previous sections of the memorandum documents marijuana's low 
potential for abuse, and indicate that there is no "lack of safety" attendant to the use of marijuana 
with or without medical supervision. 

In addition, the experience of the states which have allowed the use of marijuana as medicine 
documents the safety of the substance when used under medical supervision. The classification 
of marijuana in Schedule I must therefore be deemed to be arbitrary and irrational, because 
current information shows that marijuana satisfied none of the three criteria for placement in 
Schedule I. 

4. Marijuana is Classified with Dissimilar and Much More Dangerous Substances  

The classification of marijuana is Schedule I is also arbitrary and irrational because marijuana is a 
much less 
dangerous substance than the other substances included in Section I, particularly heroin and the 
hallucinogens. Marijuana, "although within the prohibited class, is so different from others of the 
class as to be without the reason for the prohibition." United States v. Carolene Products Co., 
supra, at 153-54. In fact, marijuana has a much lower potential for abuse than the substances 
listed in Schedules II-V of the Act, 
including the barbiturates, amphetamines, and central nervous system depressants. 

Heroin. (CSA Schedule I). Heroin is the most commonly used narcotic in the United States. It 
produces a feeling of total numbness, indifference to pain, and complete drive satiation. Jaffe, 
Drug Addiction and Drug Use, in Goodman and Gilman, Eds., The Pharmacological Basis of 
Therapeutics (1970), at 284. The 
primary harmful effect of heroin use is the rapid development of addiction. The phenomenon of 
addiction is in turn comprised of two elements: tolerance, a diminished effect of the drug upon 
repeated administrations, or conversely, a need to take larger and larger doses to obtain the 
initial effect, and the withdrawal syndrome, a series of regular symptoms experienced by the 
addict when drug use is discontinued: 

[I]f the addicted individual is deprived of his drug, he experiences severe and 
highly unpleasant physical and psychological withdrawal symptoms . . . By 48 
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hours the withdrawal syndrome reaches its peak with nausea, retching, vomiting, 
diarrhea, anorexia and rapid weight loss. After 72 hours the abstinence 
syndrome begins to subside slowly, and after 5 to 10 days most of the signs and 
symptoms have disappeared . . . Four to six months after withdrawal, 
hypersensitivity of the autonomic nervous system has been reported. 

Grinspoon, supra, at 256-57. 

The criminogenic effects of narcotics derive from addiction. The development of tolerance means 
that the addict must continually get more of the drug; the withdrawal syndrome punishes the 
addict severely if he fails. The addict is thereby driven to criminal, violent or other antisocial acts 
in order to obtain the needed drugs, or the money with which to purchase them. 

Hallucinogens. (CSA Schedule I). hallucinogenic drugs include lysergic acid diethylamide (LSD), 
mescaline, psilocybin, and dimethyltryptamine (DMT). These drugs are generally produced 
synthetically. The acute reactions to their use include dizziness, nausea, visual aberrations, and 
auditory acuity. Although dependence does not develop with continues use, the individual may be 
prone to flashbacks and psychotic reactions after use has been discontinued. National 
Commission, Drug Use in America: Problem in Perspective (1973), at 164-65; White Paper on 
Drug Abuse, supra, at 28. 

Synesthesia, the overflow from one sense modality to another, is common. "Colors are heard, 
sounds may be seen." Jaffe, supra, at 297. Effects from the LSD-type drugs may be produced by 
doses of as little as 25 micrograms (ordinary aspirin tablets contain 300,000 micrograms). Fort, 
The Pleasure Seekers (169), at 181. There are no withdrawal symptoms when use is 
discontinued, and no deaths directly attributable to the effects of the drugs have been reported, 
Jaffe, supra, at 298. 

Amphetamines. (CSA Schedule II). Amphetamines are synthetic drugs which are commonly 
used as diet pills and stimulants. The most common amphetamines are benzedrine and 
dexedrine. Use of amphetamines may cause cardiovascular difficulties. Amphetamine abusers 
may develop paranoid psychoses; such individuals may commit violent acts without provocation. 
Amphetamine users any go into frozen catatonic-like states which may last for hours or days. 
National Commission, Drug Use in America, supra, at 145. A significant tolerance develops from 
chronic use of amphetamines, and death from an overdose is not uncommon. Id., at pg. 146.  

Death is often associated with exceptionally high fever, cardiovascular shock, and convulsions, or 
with hemorrhages in the blood vessels of the brain. Id. These dangers are exacerbated by the 
rapidity with which users develop tolerance to amphetamines. Id. at pg. 144. 

The psychological reactions to amphetamine abuse are equally serious. The National 
Commission report notes that amphetamine paranoid psychosis "is perhaps one of the most 
widely known phenomena associated with chronic amphetamine use . . ." Id. at pg. 146. The 
paranoid state may be directly related to the user's violent behavior. Not infrequently the 
amphetamine abuser committing homicide is attacking his imagined assailant created in his 
paranoid delusional thinking. The violent act may take place in a state of terror and panic, often 
secondary to misinterpretation of events or delusions. Id. at pg. 149. 
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Barbiturates. (CSA Schedule II). Barbiturates are synthetic drugs which are commonly used as 
sedatives. Regular use of barbiturates leads to addiction and other behavioral disorders. Use of 
barbiturates may also cause violent and aggressive behavior. Chronic barbiturate intoxication 
closely resembles alcoholism with similar depressant effects on the central nervous system 
(clouded consciousness, slurred speech, impaired muscle coordination, and marked swings in 
mood from depression to euphoria, from passivity to extreme aggression. National Commission, 
Drug Use in America, supra, at pg. 90. The withdrawal syndrome is characterized by loss of 
appetite, insomnia, tremor, convulsions, delirium, and in extreme cases, death. Id., at page 92. 

Potentially more harmful to the individual than either the effects of barbiturate intoxication or the 
symptoms of withdrawal is the danger of overdosage: "poisoning by barbiturates constitutes a 
major social problem. In the United States, these drugs account for 15 percent of all poisonings 
and are involved in more deaths than any other poisonings . . . . Death resulting from barbiturate 
overdose is becoming an increasingly common social phenomenon, whether suicidal or 
accidental" Id. at pgs. 96-98. The Commission's conclusion stated that "the whole pattern of 
barbiturate dependency is a more dangerous one than that of opiate abuse. n Id. at pg. 97. 

Depressants. (CSA Schedule IV). A number of central nervous system depressants are listed in 
Schedule IV of the CSA, including chloral betaine, chloral hydrate, ethchlorvynol, ethinamate, 
meprobamate, paraldehyde, and petrichloral. The National Commission reported in Drug Use in 
America, supra, at pgs. 93-93, that these sub- stances: 

have been shown to be capable of producing barbiturate-like intoxication and 
inducing tolerance, dependence, and an abstinence syndrome strikingly similar 
to that seen with alcohol and the barbiturates . . . . All of the drugs produce 
symptoms of intoxication which are similar to one another and to the barbiturates. 
Excessive doses cause varying degrees of drowsiness, confusion, and motor 
incoordination with slurred and thick speech, double vision, staggering and 
falling. Memory is impaired, intellectual functions blunted, and emotional control 
reduced. Rage reactions may occur. Chloral hydrate, a hyposedative introduced 
into clinical medicine in 1869, displays certain characteristic symptoms not 
observed with other drugs in this class, such as scaling of the eyelids and scalp, 
and muscle and joint pains which mimic arthritis. . . . With larger doses 
respiration and blood pressure are depressed. The patient may enter a coma 
which can be fatal. Such deaths have been reported following overdosage with 
meprobamate . . . . ethchlorvynol and ethimate.  

A barbiturate-like dependence pattern develops in those individuals who abuse 
these agents. During periods of chronic intoxication, tolerance and physical 
dependence develop. Tolerance is usually correlated with an accelerated hepatic 
breakdown of the drug. Ethinamate, however, does not appear to stimulate liver 
enzyme activity, but nevertheless induces tolerance . . . Abrupt reduction or 
discontinuance of dosage precipltates a withdrawal syndrome similar to that of 
barbiturism or alcoholism . . . . Minor symptoms of anxiety, tremor, insomnia, 
nausea and vomiting predominate. 

Convulsions and delirium have been reported with all these dependence, which 
results in withdrawal, delirium, with prominent paranoia, and occasional tremor. . 
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. . As in the case of barbiturates, the ordeal of abstinence may be life-
threatening, and deaths have occurred during withdrawal from meprobamate. . . . 

It is irrational to classify marijuana in Schedule I when lt is much less dangerous than the other 
drugs in Schedule I. Marijuana as a low potential for abuse, and is analogous to or even less 
dangerous I than the substances listed in the lower Schedules of the Act. 5. Severe Penalties for 
Marijuana Offenses, While Identical Conduct Involving Alcohol and Tobacco Cannot be Criminally 
Punished, are Arbitrary, Irrational and Xypocritical.  

Defendant's final argument is that it is arbitrary, irrational, and hypocritical to classify marijuana in 
Schedule I of the CSA, with its attendant severe penalties, when identical conduct involving 
alcohol and tobacco cannot be criminally punished.  

The CSA specifically exempts alcohol and tobacco from the overage of the law. 21 U.S.C. 802 (6) 
provides that:  

The term "controlled substance" means a drug or other substance, or immediate 
precursor, included in Schedule I, III, IV or V of part B of this subchapter. The 
term does not include distilled spirits, wine, malt beverages, or tobacco, as those 
terms are defined or used in subtitle E of the Internal Revenue Code of 1954. 

The disparity in treatment between marijuana on the one hand, and alcohol and tobacco on the 
other, can no longer be justified. Recent evidence indicates that alcohol and tobacco are far more 
dangerous drugs than marijuana, and present a much greater health hazard to the user. 

Alcohol operated in the body as a central nervous system depressant: its effects are very similar 
to those produced by the barbiturates. Jaffe, supra, at pg. 289. Tolerance develops from regular 
use, and discontinued use precipitates a severe withdrawal syndrome similar to that of barbiturate 
withdrawal and marked by hallucinations and delirium tremors which can lead to death. Id., at pg. 
292. What is commonly called "alcoholism" is actually physical addiction to the drug alcohol. 
Alcohol abuse causes cirrhosis of the liver, which ranks seventh nationally as a cause of death. J. 
Fort, Alcohol: Our Biggest Drug Problem (1973), at pg. 197. It also leads to kidney dysfunction, 
Korsakoff's psychosis, and hyperthyroid. Jaffe, supra, at pg. 292. 

Because alcohol supplies calories to the body, thus depressing the appetite, without supplying 
needed vitamins and amino acids, alcohol abuse engenders nutritional deficiencies not common 
to other types of drug abuse. These nutritional deficiencies in turn make it more difficult for the 
alcoholic to withstand the stresses of the withdrawal syndrome. Id., at pg. 114. 

Tobacco ranks with alcohol in widespread use among Americans; it is also the single major cause 
of heart and blood vessel disorders, and cancer, which are the two most common causes of 
death in America, occurring for more than half the deaths of Americans each year. Alcohol, supra, 
at pg. 197. Nicotine, the primary active substance in tobacco is a central nervous system 
stimulant similar to the amphetamines in its general effects. The harmful characteristics of 
nicotine are well known:  
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Nicotine is one of the most toxic drugs known and is usually thought of as a 
poison . . . . Cigarette tobacco contains between 1.5 and 3 percent nicotine, with 
each cigarette containing 20 to 30 milligrams of the drug. As little as four 
milligrams has produced serious symptoms in nonhabituated individuals, 
although the fatal dose for an adult is about 60 milligrams. The smoke of an 
ordinary cigar may contain between 15 to 40 milligrams of nicotine. Heavy doses 
produce nausea, vomiting, diarrhea, headaches, disturbed vision and hearing, 
confusion, weakness, sharp drip in blood pressure, convulsions, and untimely 
death from paralysis of the respiratory muscles. About 90 percent of the nicotine 
inhaled tobacco smoke is absorbed compared to sucked into the mouth. 

Fort, supra, at pgs. 154-55. 

In addition to heart and blood vessel disorders and cancer of the lungs, mouth, larynx, and 
esophagus, tobacco smoking may also cause chronic bronchitis, emphysema, and loss of vision 
(tobacco amblyopia). Id., at pg. 155. It is clear that tolerance develops to the use of nicotine, Id., 
and there is strong evidence that the use of tobacco constitute a withdrawal syndrome 
characteristic of true addiction. Brecher, supra, at pg. 209-28. 

As the Supreme Court noted in Morey v. Doud, 354 U.S. 457, 469, 77 S.Ct. 1344, 1 L.Ed.2d 
1485, (1957), the critical issue in determining the constitutional validity of the exemption is 
whether or not it is 
rational in view of the statute. The legislative history of the CSA demonstrates that the overriding 
purpose of the Act is to control illegal importation, manufacture, distribution, and possession and 
improper use of substances which "have a substantial and detrimental effect on the health and 
general welfare of the American people." 21 U.S.C. 801(2). Clearly, alcohol and tobacco have a 
substantial and detrimental effect on the health and general welfare of the American people. 
Moreover, the elaborate system of classification criteria and schedules in the Act demonstrate 
that it was intended as a comprehensive device for control of drugs of abuse. Finally, alcohol and 
tobacco completely fulfill the criteria for inclusion in Schedule I of the Act. 

There are other federal regulations governing the importation, manufacture, and distribution of 
alcohol and tobacco. However, an adult may import, manufacture or distribute alcohol or tobacco 
without fear of criminal sanctions merely by complying with the licensing and record keeping 
requirements. Any adult may possess and use those drugs without fear of any criminal sanctions 
whatsoever. A person who wishes to distribute or possess marijuana has no such option; 
distribution or possession of any amount subject him to penal sanctions. The irrationality and 
arbitrariness of the exemption provisions are clear: persons involved with marijuana, a relatively 
harmless drug, are subject to severe penalties, while persons involved with alcohol and tobacco, 
two very dangerous drugs, are not. 

 
II. THE ATTORNEY GENERAL HAS FAILED TO ABIDE BY THE PROCEDURES 
REQUIRED BY THE CSA IN REFUSING TO RECLASSIFY MARIJUANA.  

A. Factual Background 
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Under the terms of the Controlled Substances Act of 1970, marijuana was classified as a 
Schedule I drug. Since that time, marijuana has not been reclassified. 

In May of 1972, the National Organization for the Reform of Marijuana Laws ("NORML") filed a 
petition to reclassify marijuana from Schedule I of the CSA. The petition was filed with the Justice 
Department's then Bureau of Narcotics and Dangerous Drugs ("BNDD"). More than three months 
later, the BNDD director published a notice in the Federal Register which stated that the petition 
was not "accepted for filing, principally on the ground that reclassification of marijuana would 
violate U.S. treaty obligations under the single Convention on Narcotic Drugs ("Single 
Convention"). 37 Fed.Reg. 18097, 18098 (Sept. 1, 1972). 

A petition for review was filed in the Court of Appeals for the District of Columbia and on January 
15, 1974, the Court reversed and remanded the case back to the newly created Drug 
Enforcement Administration for consideration on the merits. NORML v. Ingersoll, 497 F.2d 654 
(D.C. Cir. 1974). The Court suggested that on remand the proceeding be divided into two phases. 
In the first phase, the DEA would determine whether the Single Convention treaty allows the 
rescheduling of marijuana. "The second phase would arise only if some latitude were found, and 
would consider how the pertinent executive discretion should be exercised." NORML v. Ingersoll, 
supra, 497 F.2d at 661 fn. 17. 

On remand, the DEA adopted the Court's suggestion for a two-phase proceeding. A three day 
hearing was held focusing on treaty obligations, after which the Acting Administrator of DEA 
published a notice in the Federal Register denying the petition "in all respects." 40 Fed.Reg. 
44164, 44168 (Sept. 25, 1975). The Acting Administrator acknowledged that all components of 
the marijuana plant, as well as synthetic tetrahydrocannabinol (THC), could be rescheduled from 
Schedule I of the CSA consistent with the Single Convention. He concluded that different degrees 
of rescheduling were permissible for the different components of marijuana. 40 Fed. Reg. at 
44167-68. Turning to the second phase of the proceeding, the Acting Administrator stated that it 
was unnecessary to refer the petition to the Department of HEW for medical and scientific 
findings under Section 201(a)-(c) of the CSA. The Acting Administrator based this conclusion 
principally on one page letter from the Acting Assistant Secretary for Health which stated that 
"there is currently no accepted medical use of marijuana in the United States" and that there "is 
no New Drug 
Application" for marijuana on file with the FDA. The Acting Administrator concluded that this letter 
required marijuana to remain in Schedule I because it is "the only schedule reserved for drugs 
without a currently accepted medical use in treatment in the United States." 40 Fed. Reg. at 
44167. 

The Acting Administrator also concluded that he was not required to refer the NORML petition to 
HEW for the report and findings contained in Section 201(2)-(c) of the Act, because marijuana 
was controlled by the Single Convention, and Section 201(d) of the CSA therefore applied, and 
displaced the Section 201(a)-(c) procedures. See 40 Fed.Reg. at 44167. 

NORML filed a second petition for review in the D.C. Court of Appeals and on April 26, 1977, the 
Court again reversed and remanded,this time with a number of specific directions for DEA and 
HEW to follow. NORML v. DEA, 559 F.2d 735 (D.C. Cir. 1977). 

1. The Court's Decision In NORML v. DEA, 559 F.2d 735 (D.C. Cir. 1977). 
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The NORML v. DEA decision focused on three principal issues: 

(1)the degree of rescheduling for marijuana and its components which would 
be consistent with the Single Convention treaty;  

(2) whether Section 201(d) displaces the Section 201(a)-(c) procedures when an 
international obligation is involved;  

and (3) whether the letter from the Acting Assistant Secretary of Health was an 
adequate substitute for 
the Section 201(a)-(c) procedures. 

 
On the treaty issue, the Court concluded, had the Acting Administrator, that all marijuana 
components could be rescheduled consistent with the Single Convention. However, the Court 
went further than the DEA had on the precise degree of rescheduling that could be accomplished 
consistent with the treaty. The Court, after thoroughly reviewing the obligations imposed by the 
treaty, concluded that synthetic THC could be rescheduled to Schedules II-V, cannabis seeds 
capable of germination could be rescheduled to Schedules II-V, and other materials defined as 
"cannabis" or "cannabis resin" could be rescheduled to Schedule II. NORML v. DEA, supra, 559 
F.2d 750-57. 

The second principal issue addressed by the Court was the interpretation of Section 201(d), and 
its relationship to the Section 201(a)-(c) referral procedures. In Section 201(a)-(c), Congress 
created a procedure by which any "interested person" could petition the Attorney General or his 
delegee to reschedule a controlled substance. The proceeding must be conducted on the public 
record, and in accordance with the rulemaking procedures prescribed in the Administrative 
Procedure Act, 5 U.S.C. Sec. 551 et seq. See, Section 201(a), 21 U.S.C. Sec. 811(a); NORML v. 
DEA, supra, 559 F.2d at 737-39. Section 201(b), 21 U.S.C. Sec. 811(b), provides that the 
Attorney General, after receiving a petition to reschedule a substance, must request from the 
Secretary of HEW: 

...a scientific and medical evaluation (of the substance), and his 
recommendations, as to whether the drug or other substance should be 
controlled or removed as a controlled substance.... The recommendations of the 
Secretary to the Attorney General shall be finding on the Attorney General as to 
such scientific and medical matters, and if the Secretary recommends that a drug 
or other substance not be controlled, the Attorney General shall not control the 
drug or other substance.Section 201(d) contains an exception to this referral 
procedure, stating that if control of a substance is required by treaty obligations, 
then the Attorney General "shall issue an order controlling such drug under the 
schedule he deems most appropriate to carry out such obligations.... "  

The DEA argued in the Court of Appeals that since marijuana was controlled by 
the Single Convention, Section 201(d) totally displaced Section 201(a)-(c) 
procedures, authorizing DEA to make scheduling decision without formal referral 
to HEW for findings and recommendations. NORML v. DEA, supra, 559 F.2d at 
743. 
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Describing the interpretation of Section 201(d) as "the critical question before the Court," the 
decision undertook a thorough analysis of that section, including a detailed discussion of the 
legislative history. Id., at 744-47. The Court concluded that in Section 201(d) "Congress never 
intended to allow the Attorney General to displace the Secretary (of HEW) whenever any 
international obligations attach to a particular drug -- especially in view of the fact that the vast 
majority of substance listed in the CSA are controlled by treaty. 
Respondent's reading of Section 201(d) would destroy a balance of power created by a 
deliberate and conscientious exercise of the legislative process." Id., at 746. 

The Court added: 

Our interpretation of Section 201(d) ensures proper allocation of decision making 
responsibility between the Attorney General and the Secretary of HEW, in 
accordance with their respective spheres of expertise. Section 201(d) directs the 
Attorney General, as an initial matter, to make a legal judgment as to controls 
necessitated by international commitments. He then establishes a minimum 
schedule or level of control below which placement of the substance may not fall. 

Determination of a minimum schedule ensures that the Secretary's 
recommendation, which ordinarily would be binding as to medical and scientific 
findings, does not cause a substance to be scheduled in violation of treaty 
obligations. 

However, once the minimum schedule is established by the Attorney General, 
the decision whether to impose controls more restrictive than required by treaty 
implicates the same medical and scientific considerations as do scheduling 
decisions regarding those few substances not controlled by treaty. The Secretary 
of HEW is manifestly more competent to make these nonlegal evaluations and 
recommendations.  

NORML v. DEA, supra, 559 F.2d at 747. 

The Court then turned to the questions of whether the letter from the Acting Assistant Secretary 
for Health was an adequate substitute for Section 201(a)-(c) procedures, and whether the letter's 
conclusion that marijuana had no currently accepted medical uses required a denial of the 
NORML petition, as the DEA's final order had concluded. The Court first ruled that medical use 
was only one of several factors which must be considered in rescheduling: 

If, as respondent contends, a determination that the substance has no accepted 
medical use ends the inquiry, then presumably Congress would have spelled that 
out in its procedural guidelines. Its failure to do so indicates an intent to reserve 
to HEW a finely tuned balancing process involving several medical and scientific 
considerations. By shortcutting the referral procedures of Section 201(b)-(c) the 
Acting Administrator precluded the balancing process contemplated by 
Congress. 
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Admittedly, Section 202(b), 21 U.S.C. Sec. 812(b), which sets forth the criteria for 
placement in each of the five CSA schedules, established medical use as the 
factor that distinguishes substances in Schedule II from those in Schedule I. 
However, placement in Schedule I does not appear to flow inevitably from lack of 
a currently accepted medical use. Like that of Section 201(c), the structure of 
Section 202(b) contemplates balancing of medical usefulness along with several 
other considerations, including potential for abuse and danger of dependence. To 
treat medical use as the controlling factor in classification decisions is to render 
irrelevant the other "findings" required by Section 202(b). The legislative history 
of the CSA indicates that medical use is but one factor to be considered, and by 
no means the most important one. (Footnotes omitted). 

NORML v. DEA, supra, 559 F.2d at 748. 

The Court then found that the letter from the Acting Assistant Secretary for Health was not an 
adequate substitute for the Section 201(a)-(c) proceedings. The Court noted that even in terms of 
medical uses, there have been a number of promising findings concerning medical uses for 
marijuana, and only a referral to HEW "will allow due weight to be given such findings:" 

The one-page letter makes conclusory statements without providing a basis for 
or explanation of its findings. It is unclear what Dr. Cooper means when he writes 
that marijuana has no currently acceptable medical use. As a legal conclusion his 
statement cannot be doubted: Placement in Schedule I creates a self fulfilling 
prophecy, Tr. at 170, because the drug can be used only for research purposes, 
Tr. at 488, and therefore is barred from general medical use. But if Dr. Cooper's 
statement is meant to reflect a scientific judgment as to the medicinal potential of 
marijuana, then the basis for his evaluation should be elaborated. Recent studies 
have yielded findings to the contrary: HEW's Fifth Annual Report to the U.S. 
Conqress, Marijuana and Health (1975), devotes a chapter to the therapeutic 
aspects of marijuana, discovered through medical research. Id., ch.9, at 
1170127.  

Possible uses of marijuana include treatment of glaucoma, asthma, and epilepsy, 
and provision of "needed relief for cancer patients undergoing chemotherapy." 
Id., at 117. These promising findings were discussed by Dr. Fort in his testimony 
before ALJ Parker. Tr. at 163-165, 169-170. Only a formal referral and hearing 
will allow due weight to be given to such findings. 

Accordingly, recognizing that it is our obligation as a court to ensure that the 
agency acts within statutory bounds, we hold that Dr. Cooper's letter was not an 
adequate substitute for the procedures enumerated in Section 201(a)-(c). The 
case must be remanded for further proceedings consistent with those statutory 
requirements.  

(Footnotes omitted). 
NORML v. DEA, supra, 559 F.2d at 749-50. 



Working to Reform Marijuana Laws  
 

 
The National Organization for the Reform of Marijuana Laws (www.norml.org)  

 
25 

6/24/2003 

Finally, the Court ordered the case "remanded for further proceedings not inconsistent with this 
opinion." Id., at 757. The Court specifically directed the DEA Acting Administrator to refer the 
NORML petition pursuant to Section 201(a)-(c), to the Secretary of HEW .. for medical and 
scientific findings and recommendations for rescheduling, consistent with the requirements of the 
Single Convention, as interpreted by this Court. The Secretary of HEW is directed to make 
separate evaluations and recommendations for each of the following cannabis materials, within 
the limits authorized by treaty: 

1. "Cannabis" and "cannabis resin" (minimal  
control regime of CSA Schedule II). 
2. Cannabis leaves (minimum control regime of  
Schedule V). 
3. Cannabis seeds capable of germination  
(minimum control regime of Schedule V). 
4. Synthetic THC (no minimum control regime). 
Following receipt of the Secretary's evaluations and 
recommendations, the Acting Administrator is directed to 
comply with the rulemaking procedures outlined in 
Section 201(a)-(b). Id. 

NORML v. DEA, supra, 559 F.2d at 757. 

2. Proceedings In The Wake Of NORML v. DEA 

Acting pursuant to the Court's decision, DEA referred the NORML petition to HEW on June 22, 
1977, by letter from DEA Administrator Peter B. Bensinger to Secretary of HEW Joseph A. 
Califano, Jr. on that date. 

Shortly thereafter, on July 12, 1977, counsel for NORML, Peter H. Meyers, wrote a letter to HEW 
Secretary Califano requesting information about the status of the proceeding, and emphasizing 
the importance of complying with the Court's mandate. 

In response to this letter, a letter was written to counsel for NO by Dr. Julius B. Richmond, 
Assistant Secretary for Health and Surgeon General of the United States, dated November 7, 
1977. In this letter, 
the Assistant Secretary states that he would receive recommendations on the NORML petition 
from the Controlled Substances Advisory Committee and other organizations by January, 1978. 
The letter continued:  

I plan to publish these recommendations in the Federal Register for public 
comment before developing the Department's final views on this issue. Let me 
assure you that we will investigate all known scientific and medical evidence 
concerning this substance before making our views known to the Drug 
Enforcement Administration. 

The NORML petition was then discussed at the Controlled Substances Advisory Committee 
("CSAC") meeting held November 16, 1977. The CSAC, composed of prominent researchers and 
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scientists, was established principally to consider and make recommendations on petitions to 
schedule or reschedule controlled substances. At the November 16, 1977 meeting, the 
Committee permitted counsel for NORML to introduce a written memorandum and make an oral 
presentation to the Committee. The CSAC then heard a presentation by Robert Randall, an 
individual who receives marijuana from the federal government to treat his glaucoma. This was 
followed by a general discussion of the petition by the members of the Committee. The 
Committee voted to defer action on the petition until its next meeting. 

The next CSAC meeting was held March 15, 1978. NORML was repre- sented at this meeting by 
counsel, and by Dr. Lester Grinspoon, professor at Harvard Medical School and author of 
numerous books, studies, and articles on marijuana and other substances. The Committee 
undertook thorough discussion of the NORML petition, and then voted to recommend the 
rescheduling of two cannabis components from Schedule I to Schedule II -- cannabinol and 
cannabidiol. 

The Committee concluded the marijuana components generally nave a "moderate" rather than 
"high" potential for abuse, and that there were number of very promising medical uses for 
marijuana which were being recognized and facilitated by state marijuana laws. The Committee 
based its recommendations on these findings, and on its intent to assist the state developments 
by easing access to marijuana for medical and research purposes, through the rescheduling of 
marijuana components from Schedule I to Schedule II in the federal law. See, 44 Fed.Reg. at 
36127 cols. 2-3 

After the CSAC recommendations on March 15, 1978, the NORML petition remained pending at 
HEW, with no action being taken on it. Counsel for NORML made repeated attempts, in writing 
and by telephone, to discover when the recommendations would be published in the Federal 
Register for public comment, including a letter of September 1, 1978 from counsel for NORML to 
Secretary Califano. However, HEW failed to respond to these inquiries, and failed to take any 
action on the NORML petition. 

By March 1979, HEW still had taken no action on the petition, even though it had been more than 
twelve months since the CSAC recommendations and more than twenty-one months since the 
petition was referred to HEW by DEA. In the face of these delays, NORML filed suit against HEW 
in U.S. District Court in the District of Columbia, seeking declaratory and injunctive relief. 

3. Delay By The DEA And HEW 

On March 28, 1979, NORML filed a complaint in the U.S. District Court for the District of 
Columbia alleging that HEW had unreasonably delayed action on the NORML rescheduling 
petition. Defendants in the suit were the Department of HEW, HEW Secretary Califano, and 
Assistant Secretary for Health Julius B. Richmond. NORML v. HEW, CiVil Action No. 79-0898, 
U.S. District Court for the District of Columbia. 

The complaint sought a declaratory judgment that the defendants had failed to prepare HEW' s 
findings and recommendations on the NORML petition "within a reasonable time," as required by 
the Controlled Substances Act, 21 U.S.C. Sec. 811(b) and the Administrative Procedure Act, 5 
U.S.C. Secs. 555(b) and 706(1). At the time the complaint was filed, the NORML petition had 
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been pending at HEW for more than twenty-one months. The complaint also sought an injunction 
directing the defendants to immediately prepare and publish their proposed findings and 
recommendations in the Federal Register for public comment. 

The defendants filed an answer to the complaint on May 29, 1979, and the Court, on May 30, 
1979, set the case down for a status conference to be held on June 22, 1979. Then without any 
notice to NORML or the Court, HEW Secretary Califano sent HEW's final findings and 
recommendations on the NORML petition to the DEA on June 4, 1979, and ten days later, on 
June 14, 1979, DEA issued its final decision denying the NORML petition. 

In light of these developments, the parties then agreed to file a joint stipulation of dismissal, which 
was filed with and accepted by the Court on June 21, 1979. The stipulation noted that HEW had 
already sent its final report and recommendation to DEA, and that the DEA Administrator had 
issued his final decision on the NORML petition.  

4. The HEW Final Report 

HEW' s final report and findings on the NORML petition and transmitted to DEA on June 4, 1979, 
and are contained verbatim in the DEA's final decision. See, 44 Fed.Reg. at 36125 Col. 1--36128 
Col. 1. In fact, HEW's report makes up the bulk of DEA's final order. 

HEW's report consists of a cover letter from HEW Secretary Califano to DEA Administrator 
Bensinger, see, 44 Fed.Reg. at 36125 Cols. 1-2, and an accompanying memorandum explaining 
the basis for HEW's conclusions, see, 44 Fed.Reg. at 36125 Col. 2--36128 Col. 1. 

Secretary Califano's cover letter recommends that all marijuana materials remain in Schedule I. 
44 Fed.Reg. at 36125 Col. 2. The accompanying memorandum concludes that all marijuana 
materials could appropriately be placed in either Schedule I or Schedule II, but on balance 
recommends retention in Schedule I. 44 Fed.Reg. at 36127 Col. 1. 

5. The DEA's Final Order 

The Administrator of DEA issued his final decision denying the NORML petition on June 14, 
1979. It was published in the Federal Register at 44 Fed.Reg. 36123 et seq. (June 20, 1979). 

The DEA' s decision denied NORML's request to reclassify all marijuana materials from Schedule 
I. See, 44 Fed.Reg. at 36123 Col. 1, 36125 Col. 1. The decision, which was issued only ten days 
after receipt of HEW's report and recommendations, relies almost entirely on HEW's report and 
recommendations. The HEW report makes up the majority of the DEA's final order, see 44 
Fed.Reg. at 36125 Col. 1--36128 Col. 1, and for practically all of the findings contained in 
Sections 201 and 202 of the CSA, the DEA decision merely quotes the statutory language and 
refers to the HEW report. See especially, 44 Fed.Reg. at 36124 Cols. 2-3. 

The DEA decision was predominantly boilerplate. The only criteria discussed in any detail was 
"potential for abuse," and DEA's consideration of this criteria was limited solely to a listing of 
statistics showing that marijuana is widely used illicitly in this country. 44 Fed.Reg. l at 36123 Col. 
3--36124 Col. 1. 
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The DEA decision does not separately consider the four categories of cannabis materials the 
Court specified in its prior decision, but instead considers a confusing and overlapping variety of 
cannabis materials. In the "Summary" section at the beginning of the decision, and the 
"Conclusion" section at the end, only two categories are listed-- "marijuana" an "synthetic THC." 
See, 44 Fed.Reg. at 36123 Col. 1, 36125 Col. 1. In the "Findings" section, the DEA routinely 
lumps synthetic and extracted THC together, 44 Fed.Reg. at 36124 Cols. 2-3, and routinely 
lumps marijuana and hashish together, 44 Fed.Reg. at 36123, Col. 3, 36124 Col. 1. In 
considering medical uses, the DEA refers to "marijuana, extracted and synthetic and extracted 
THC. n 44 Fed.Reg. at 36124 Col. 2. Nowhere in the DEA decision does the DEA make separate 
and distinct findings or conclusions with respect to the four categories of cannabis materials 
specified by the Court. 

The DEA decision also acknowledges that the medical and scientific findings of HEW are 
"statutorily binding" on the Administrator of DEA, 44 Fed.Reg. at 36124 Col. 3, and it adopts the 
HEW findings by reference. 44 Fed.Reg. at 36124 Col. 2. 

NORML again filed a petition for review of this finding with the Court of Appeals for the District of 
Columbia Circuit. It argued that the DEA's decision did not compare with the mandate of the 
Court in NORML v. DEA, with the requirements of the CSA and with the Due Process clause. 

On October 17, 1980, the Court of Appeals for the District of Columbia issued a Memorandum 
Opinion where it found that the DEA had failed to comply with the prior decision of the Court and 
remanded the matter back to the DEA for further findings in conformity with that opinion. 

B. Overview of the Structure and Purpose of the Controlled Substance Act of 1970  

The Comprehensive Drug Abuse Prevention and Control Act of 1970, Public Law 91-513, was 
designed to deal in a coordinated fashion with a perceived drug problem in the United States by 
providing authority for expanded drug abuse prevention and rehabilitation programs, a more 
effective means of prevention and control for law enforcement officers, and an overall balanced 
scheme of criminal penalties for drug offenses. See 1970 U.S. Code Congressional and 
Administrative News, at p. 4602. 

The key feature of the CSA is a provision whereby the Congress would list the drugs initially 
subject to control, and provide a procedure for future determination of drugs to be subject to such 
controls by the Attorney General and the Secretary of Health, Education and Welfare. Not 
surprisingly, conflict immediately arose between the Attorney General and the Secretary over 
their respective roles in making the controlled determination. Equally unsurprisingly, the 
compromise ultimately struck provided ultimate authority for the decision as to which drugs 
should be controlled in the hands of the Attorney General, subject to criteria and procedures 
which must be followed before drugs may be added, transferred or removed from the various 
classifications. Section 811 of Title 21 confers upon the Attorney General the authority to control 
substances which fall under the Act's provisions by classifying drugs in one or more of the 
Schedules defined in 812 according to the standards provided in 811 and 812. Section 811 
further provides that subject to certain restrictions not pertinent here, the Attorney General may 
add a drug to a Schedule or transfer a drug between Schedules if he finds that the drug has 
potential for abuse and that it meets the requirements of one of the Schedules listed in 812. In 
addition, the Attorney General must consult with the Secretary before initiating proceedings to 
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add a drug to any Schedule, and must be bound by the Secretary's determination that any drug 
not be controlled. 

Most importantly, 811 provides in subsection (c) that in making any finding to control, transfer, or 
remove a drug from any Schedule, the Attorney General shall consider eight factors, including its 
actual or relative potential for abuse; the scientific evidence of its pharmacological effects, if 
known; the state of current scientific knowledge regarding the drug; its history and current pattern 
of abuse; the scope, duration and significance of abuse; what risk, if any, the drug provides to the 
public health; its psychic or physiological dependence liability; and whether the substance is an 
immediate precursor of a substance already controlled. The House report transmitting the bill to 
the President takes special care to note that the factors listed above do not require specific 
findings be made with respect to control or removal,from any Schedule, but merely directs that 
the factors be considered in making findings required for control. 

Finally, 811 permits the Attorney General the Schedules, but does not proscribe, nor in any way 
restrict the manner in which this discretion is to be exercised. 

Section 812 of Title 21 then sets out five Schedules for controlled substances, defined in terms of 
a descending order of perceived risk. Thus, Schedule I contains drugs with a high potential for 
abuse, no currently accepted medical use, and a lack of accepted safety for use of the drug under 
medical supervision. Schedule I drugs also require a high potential for abuse, but have a currently 
accepted medical use and present the possibility that abuse of the drug may lead to severe 
psychological or physical dependence. Schedule III drugs have a lower potential for abuse than 
Schedules I and II, together with a currently accepted medical use and a moderate or low 
physical dependence, or high psychological dependence risk should they be abused. 

Section 841 prescribes that for the unlawful possession or distribution or any Schedule I or 
Schedule II drug which is not narcotic, or in the case of any Schedule III drug, the maximum 
penalty is 5 years or a fine of $15,000. The maximum term for a Schedule IV drug is 3 years and 
$10,000 and for Schedule V drugs, the maximum term is 1 year and $5,000. Section 841 also 
provides more severe penalties for amounts in excess of 1,000 pounds and Section 960 
(importation) provides varying degrees of penalties for illegal importation. 

In NORML v. Ingersoll, 497 F.2d 654 (D.C. Cir. 1974) the Court of Appeals noted that the 
classification scheme was a cardinal feature of Congress' effort to rationalize the Federal 
Government's control program. Pursuant to this classification program, the Act and its 
administrators would grade drugs subject to control on the basis of their dangers and benefits. In 
addition, the Court specifically noted that "Congress contemplated that the classification set forth 
in the Act as originally passed would be subject to continuing review by the executive officials 
concerned... Provision is made for further consideration, when taking into account studies and 
data not available to Congress when the Act was passed in 1970. In short, the provisions for 
modification of Schedules are based on an approach of ongoing research." Id., 497 F.2d 657-
658. 

C. THE DEA HAS NEVER COMPLIED WITH THE APPLICABLE PROVISIONS OF THE CSA; 
ITS ACTIONS IN REFUSING TO RECLASSIFY MARIJUANA CONSTITUTE A GROSS ABUSE 
OF DISCRETION  
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As the statement of facts makes clear, the DEA has refused to reclassify marijuana, has refused 
to abide by the procedures of the Controlled Substances Act, has refused to seriously consider 
the lawful petition of NORML to reclassify marijuana and has three times been reversed by the 
Court of Appeals for the District of Columbia because its final orders denying the petition for 
reclassification were erroneous. 

Although, pursuant to court order, the DEA finally did request HEW to make findings and 
recommendations regarding marijuana, the HEW report and the DEA decision were amazingly 
remiss in their ability to follow the specific instructions of the decision in NORML v. DEA, supra. 

1. DEA Failed to Follow the Dictates of the Court in NORML v. DEA  

The NORML v. DEA decision specifically ordered the DEA and HEW to separately consider four 
categories of marijuana materials, which the Court defined as follows: "Cannabis" and "cannabis 
resin;" cannabis leaves; cannabis seeds capable of germination; and synthetic THC. NORML v. 
DEA, supra, 559 F.2d at 757. These four categories are discussed in detail in the Court's 
decision, and were carefully defined by the Court. The "Conclusion" of the decision, which 
ordered the case remanded for further proceedings, specifically states that HEW is "directed to 
make separate evaluations and recommendations for each of the following cannabis materials... " 
Id. at 757 (emphasis added). These categories are based upon the Single Convention, which 
requires substantially different levels of control for these different marijuana materials. 

HEW's report did not, however, make separate findings and recommendations on the four 
categories of cannabis materials the NORML v. DEA Court ordered HEW to separately consider. 
Instead, HEW combined three of the four categories tog ether, and made a single set of findings 
for these marijuana materials: "cannabis" and "cannabis resin," cannabis leaves and cannabis 
seeds capable of germination. See 44 Fed.Reg. at 36125 Col. 3. HEW also lumped together 
synthetic THC and extracted THC ("cannabis resin"), and made a single set of findings and 
recommendations for these two materials, even though the NORML v. DEA Court specifically 
directed HEW to consider synthetic THC as a separate category. See 44 Fed.Reg. at 36126 Col. 
2. 

DEA's final decision also did not separately consider the four categories of cannabis materials the 
Court specified in its prior de- cision, but instead considered a confusing and overlapping variety 
of cannabis materials. In the "Summary" section at the beginning of the decision, and the 
"Conclusion" section at the end, only two categories are listed -- "marijuana" and "synthetic THC." 
See, 44 Fed.Reg. at 36123 Col. 1, 36125 Col. 1. In the "Findings" section, the DEA routinely 
combines synthetic and extracted THC together, 44 Fed.Reg. at 36123 Col. 3, 36124 Col. 1. In 
considering medical uses, the DEA refers in a unitary fashion to "marijuana, extracted and 
synthetic THC." 44 Fed.Reg. at 36124 Col. 2. 

The DEA also failed to consider the full range of scheduling alternatives indicated in the NORML 
v. DEA decision. 

In considering in which schedule to place the different cannabis materials, HEW considered only 
Schedules I and II, and the criteria for controlling substances in those two Schedules. See, 
Fed.Reg. at 36127 Cols. 2-3. HEW reviewed the Schedule I and II criteria in Section 202(b), and 
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concluded that all marijuana materials could appropriately be placed in Schedule I or II, but on 
balance Schedule I was preferable. 44 Fed.Reg. at 36127 Cols. 1-2. HEW therefore 
recommended the retention of marijuana materials in Schedule I, and DEA adopted this in the 
final order. 44 Fed.Reg. at 36124 Col. 2. 

This NORML v. DEA decision was emphatic that DEA and HEW consider the full range of 
rescheduling options available, which include Schedules I, II, III, IV, V, and decontrol for the 
different cannabis materials. The Court emphasized the different rescheduling options for each 
category of cannabis material in the "Conclusion" of its decision. Id. at 757. Three of the four 
categories of cannabis materials can be reclassified below Schedule II. Id. A chart attached to the 
decision indicates the different control mechanisms contained in the CSA for substances on the 
various Schedules of Control. Id. at 758. 

In justifying its refusal to consider rescheduling to Schedules III-V, HEW states that: "No 
placement in Schedule III, IV, or V is possible unless the substances have a currently accepted 
medical use in treatment in the United States." 44 Fed.Reg. at 36127 Col. 2. This interpretation of 
the CSA was discussed in detail and specifically rejected by the NORML v. DEA Court: 

If, as respondent contends, a determination that the substance has no accepted 
medical use ends the inquiry, then presumably Congress would have spelled that 
out in its procedural guidelines. Its failure to do so indicates an intent to reserve 
to HEW a finely tuned balancing process involving several medical and scientific 
considerations. By shortcutting the referral procedures of Section 201(b)-(c) the 
Acting Administrator precluded the balancing process contemplated by 
Congress. 

Admit idly, Section 202(b), 21 U.S.C. Sec. 812(b), which sets forth the criteria for 
placement in each of the five CSA schedules, established medical use as the 
factor that distinguishes 
substances in Schedule II from those in Schedule I. However, placement in 
Schedule I does not appear to flow inevitably from lack of a currently accepted 
medical use. Like that of Section 201(c), the structure of Section 202(b) 
contemplates balancing of medical usefulness along with several other 
considerations, including potential for abuse and danger of dependence. To treat 
medical use as the controlling factor in classification decisions is to render 
irrelevant the other "findings" required by Section 202(b). The legislative history 
of the CSA indicates that medical use is but one factor to be considered, and by 
no means the most important one.  

(Footnote omitted).  
Id. at 748. 

HEW and DEA also failed to consider potential medical uses for marijuana in the fashion 
mandated by the Court's prior decision. HEW's consideration of medical uses for marijuana 
materials is contained in the following two-sentence paragraph: 
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Although THC currently has no currently accepted medical use in treatment in 
the United States, it is being investigated under a number of Investigational New 
Drug Applications (INDA) for several potential therapeutic uses. Two therapeutic 
uses for which marijuana is currently being investigated are: (1) The reduction of 
intraocular pressure in patients with open angle glaucoma; and, (2) the control of 
nausea and vomiting associated (sic) with cancer chemotherapy.  

(Ref. 2) 44 Fed. Reg. at 36126 Col. 3. 

The reference at the end of this paragraph is to a book published in 1976, one year before the 
Court's decision in NORML v. DEA. HEW provided no further discussion of potential medical 
uses. HEW also failed to discuss the state laws and state programs being set up to provide 
marijuana for medical purposes. 

The NORML v. DEA decision was emphatic that HEW consider and evaluate potential medical 
uses for marijuana in detail. In that case, the DEA argued that referral of the NORML petition to 
HEW was unnecessary because DEA had received a letter from HEW's Acting Assistant 
Secretary for Health, which stated that there were no currently acceptable medical uses for 
marijuana, and that no New Drug Applications had been processed. In concluding that this letter 
did not satisfy the rescheduling procedures contained in Section 201, the Court stated: 

The one-page letter makes conclusory statements without providing a basis for 
or explanation of its findings. It is unclear what Dr. Cooper means when he writes 
that marijuana has no currently acceptable medical use. As a legal conclusion his 
statement cannot be doubted: Placement in Schedule I creates a selffulfilling 
prophecy, Tr. at 170, because the drug can be used only for research purposes, 
Tr. at 488, and there- fore is barred from general medical use. But if Dr. Cooper's 
statement is meant to reflect a scientific judgment as to the medicinal potential of 
marijuana, then the basis for his evaluation should be elaborated. 

Recent studies have yielded findings to the contrary: HEW's Fifth Annual Report 
to the U.S. Congress, Marijuana and Health (1915), devotes a chapter to the 
therapeutic aspects of marijuana, discovered through medical research. Id. ch.9, 
at 117-127. Possible uses of marijuana include treatment of glaucoma, asthma, 
and epilepsy, and provision of "needed relief for cancer patients undergoing 
chemotherapy." Id. at 117. These promising findings were discussed by Dr. Fort 
in his testimony before ALJ Parker. Tr. at 163-165, 169-170. 

Only a formal referral and hearing will allow due weight to be given to such 
findings. Accordingly, recognizing that it is our obligation as a court to ensure that 
the agency acts within statutory bounds, we hold that Dr. Cooper's letter was not 
an adequate substitute for the procedures enumerated in Section 201 (a)-(c). 
The case must be remanded for further proceedings consistent with those 
statutory requirements. 

(Footnotes omitted).  
Id. at 749-50. 
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Dr. Cooper's letter, which is set out verbatim in the Court's decision at 743 fn. 41, is actually 
longer and more thorough than the discussion of medical uses HEW has provided in response to 
the Court's remand. And, the only reference cited by HEW was a book published in 1976, one 
year before the Court's decision. 

2. The DEA Has Made Inadequate And Improper Findings Under Section 201 Of The CSA  

Section 201(c) of the CSA, 21 U.S.C. Sec. 811(c), sets out eight factors which HEW and DEA 
must consider in a rescheduling proceeding involving a controlled substance: 

(1) Its actual or relative potential for abuse. 
(2) Scientific evidence of its pharmacological effect, if known. 
(3) The state of current scientific knowledge regarding the drug or other 
substance. 
(4) Its history and current pattern of abuse. 
(5) The scope, duration, and significance of abuse. 
(6) What, if any, risk there is to the public health. 
(7) Its psychic or physiological dependence liability. 
(8) Whether the substance is an immediate precursor of a substance already 
controlled under this title. 

The findings made by HEW and DEA after the NORML v. DEA proceeding were inadequate and 
not in accordance with the CSA's legislative history. The House and Senate Reports on the CSA 
discuss in detail the findings required for Section 201(c). See, Report of the House Committee on 
Interstate and Foreign Commerce, H.R.Rep. No. 91-1444, 91st Cong. 2d Sess., pt. 1 (1970), 
1970 U.S. Code Congressional and Administrative News at pgs. 4601-03; Report of the Senate 
Judiciary Committee, S.Rep. No. 91-613, 91st Cong. 1st Sess. (1969), at pgs. 14-16.  

The House and Senate Reports on the CSA are the key sources in determining what findings are 
required by Section 201(c). The Reports contain the only detailed breakdown of the findings 
required for each of the eight areas, using often identical language. The Reports were relied on 
extensively in the decision in NORML v. DEA, and referred to in the DEA's final decision below, 
44 Fed.Reg. at 36123 fn. 5. The Reports are also quoted as the only authorities in two articles 
discussion Section 201(c) findings, Drug Enforcement Administration, "The Controlled 
Substances Act," in Drug Enforcement (July 1979), at pgs. 8-9 Vodra, "The Controlled 
Substances Act," in Drug Enforcement (Spring 1975), at pgs. 37-38. 

In addition to the specific findings required by the House and Senate Reports, the DEA must also 
comply with the general requirement the Administrative agency decisions be supported by 
specific, detailed, and non-conclusionary findings. Braniff Airways, Inc. v. C.A.B., 113 U.S. App. 
D.C. 132, 135, 306 F.2d 739, 742 (1962). This requirement has been held to apply to CSA 
rescheduling proceedings. Hoffman-LaRoche, Inc. DEA, the Court v. Kleindienst, 478 F.2d 1, 6 
(3d Cir. 1973). In NORML v. concluded that the letter from the Assistant Secretary for Health did 
not contain sufficient detail to satisfy-the findings required by Section 201 of the CSA: 

The one-page letter makes conclusionary statements without providing a basis or 
explanation for its findings.... The basis of his evaluation should be elaborated.  
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NORML v. DEA, supra, 559 F.2d at 749. 

The Administrative Procedure Act also requires a reviewing Court to set aside agency findings 
which are arbitrary, capricious or "otherwise not in accordance with law." 5 U.S.C. Sec. 706(2)(A). 
DEA did not make separate findings on most of the areas listed in Section 201(c), but instead 
adopted the HEW findings. DEA merely quoted statutory language in Section 201(c) and then 
referred to the HEW findings, which were incorporated by reference. 44 Fed. Reg. at 36124 Cols. 
2-3. The DEA decision acknowledges that the medical and scientific findings of HEW were 
"statutorily binding" on DEA. 44 Fed. Reg. at 36124. Col. 3; CSA Sec. 201(b). 

a. Potential for Abuse 

The first factor which must be considered is the substance's actual or relative potential for abuse," 
Section 201(c)(1). The DEA's consideration of this factor was inadequate because it focused 
exclusively on the extent of illicit marijuana use in the United States and ignored the other 
consideration discussed in the House and Senate Reports, including the risks of marijuana to the 
individual and the community. 

HEW's consideration of marijuana's potential for abuse is contained in a single paragraph, 44 
Fed.Reg. at 36125 Col. 3, and it focuses solely on statistics indicating that marijuana is a widely 
used substance. HEW concludes that marijuana materials have a "well substantiated" potential 
for abuse because of their widespread use. Id. Similarly, the DEA decision also cites statistics 
showing that marijuana is widely used. 44 Fed.Reg. at 36123 Col. 3--36124 Col. 1. In considering 
marijuana's potential for abuse, the DEA and HEW made no findings concerning the effects of 
marijuana on the user or society, factors to which both the House and Senate Reports explicitly 
refer. See, H.R. Rpt. No. 91-1444, at pgs. 4601-02. See also, Argument, supra, at pp. 

b. Scientific Evidence of Pharmacological Effects 

The second factor which must be considered is "scientific evidence (the substance's) 
pharmacological effect, if known." Section 201(c)(2) The House and Senate reports use similar 
language in describing this factor: 

The state of knowledge with respect to the effects of uses of a specific drug is, of 
course, a major consideration, e.g., it is vital to know whether or not a drug has 
an hallucinogenic effect if it is to be controlled because of that effect. The best 
available knowledge of the pharmacological properties of a drug should be 
considered. H.R.Rep. No. 91-1444, at pg. 4602; See also, S.Rep. No. 91- 613, at 
pg. 15.  

The DEA and HEW clearly failed to consider the "best available knowledge" on marijuana's 
pharmacological effects. HEW's consideration of this factor is contained in a single paragraph 
which states that over eight thousand studies and reports have been published on marijuana and 
its derivatives, 44 Fed.Reg. at 36126 Col. 1, but then goes on to discuss few limited, individual 
studies, while ignoring the major government reports and studies on marijuana issued in the past 
few years. These supra, 559 F.2d studies were specifically referred to in NORML v. DEA, at 749-
50, and in the Memorandum NORML submitted to the Controlled Substances Advisory 
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Committee meeting of November 16, 1977. The DEA made no separate findings on this factor; it 
adopted by 
reference the HEW findings. 44 Fed.Reg. at 36124 Col. 2. These findings are clearly inadequate. 

c. The State of Scientific Knowledge 

The third factor which must be considered is "the state of current scientific evidence regarding the 
drug or other substance." Section 201(c)(3). The House and Senate Reports state that "criteria 
(2) and (3) are closely related. However, (2) is primarily interested in pharmacological effects and 
(3) deals with all scientific knowledge with respect to the substance." S.Rep. No. 91-613 at pg. 
15; H.R.Rep. No. 91-1444, at pg. 4602. 

HEW did not make separate findings on this third factor, but combined these findings with the 
findings on factor two. 44 Fed.Reg. at 36126 Col. 1. DEA adopted these findings by reference. 44 
Fed.Reg. at 36124 Col. 2. 

These findings are inadequate for the same reason the findings under Section 201(c)(2) were 
inadequate: failure to consider the most recent and authoritative reports on marijuana, which 
were set out in the NORML v. DEA decision. The DEA and HEW have considered only a limited 
number of narrow studies on marijuana, and have not conducted the comprehensive review of 
current knowledge which is required. In addition, the DEA and HEW have failed to consider at all 
the "promising" findings about potential medical uses for marijuana which the Court directed them 
to consider. 

d. History and Current Pattern of Abuse 

The fourth factor which must be considered is the substance's "history and current pattern of 
abuse." Section 201(c)(4). The House and Senate Reports state that: 

To determine whether or not a drug should be controlled, it is important to know 
the pattern of abuse of that substance, including the social, economic, and 
ecological characteristics of the segments of the population involved in such 
abuse. H.R.Rep. No. 91-1444, at pg. 4603; S.Rep. No. 91-613, at pg. 15. 

HEW's consideration of this factor is contained in a short paragraph which cites a number of 
statistics indicating that about 36 million Americans have tried marijuana and that marijuana use 
is most heavily concentrated in the 18-25 year range. 44 Fed.Reg. at 36125 Col. 3. DEA expands 
on these statistics with additional statistics indicating the widespread use of marijuana in America. 
44 Fed.Reg. at 36123 Col. 3-36124 Col. 1. 

However, nowhere do DEA or HEW make any findings on the n social, economic, and ecological 
characteristics" of marijuana users, which the House and Senate Reports require. In addition, no 
attempt is made to distinguish between the scope of marijuana use (which the DEA focuses on) 
and the scope of marijuana abuse.  

e. Scope and Significance of Abuse 
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The fifth factor which must be considered is the "scope, duration and significance of abuse: of the 
substance." Section 201(c)(5). The House and Senate Reports state that: 

In evaluating existing abuse, not only must the Attorney General know the 
pattern of abuse, but he must know whether it is a passing fad, or whether it is a 
significant chronic abuse problem like heroin addiction. In reaching his decision, 
the Attorney General should consider the economics of regulation and 
enforcement attendant to such a decision. In addition, he should be aware of the 
social significance and impact of such a decision upon those people, especially 
the young, that would be affected by it.  

H.R.Rep. No. 91-1444 at pg. 4603; S.Rep. No. 91613 at pgs. 15-16. As indicated above, the 
DEA's consideration of the "abuse" of marijuana focused only on statistics concerning the 
prevalence of use. See, 44 Fed.Reg. at 36123 Col. 3, 36125 Col. 3. The DEA failed to consider 
the "significance" of abuse, to distinguish between use and abuse, or to consider the other criteria 
specified in the House and Senate Reports.  

f. Risk to the Public Health 

The sixth factor which must be considered is "what, if any, risk there is to the public health." 
Section 2oltc)(6). The House Report states that "If a drug creates no danger to the public health, 
it would be inappropriate to control the drug under this bill." H.R.Rep. No. 91- 1444 at pg. 4603. 
The Senate Report added, S.Rep. No. 91-613 at pg. 16: 

The Attorney General must have the best available knowledge of the 
pharmacological properties of any drug under consideration. If a drug creates no 
danger to the public health, it would be inappropriate to control the drug under 
this act. 

HEW makes a two sentence finding under that factor, but the finding appears to have nothing to 
do with marijuana's risk to the public health. HEW states that it is difficult to study the effects of 
marijuana, because the THC content of natural plant materials varies. HEW concludes that the 
variability in the THC results in a "lack of accepted safety.... under medical supervision." 44 
Fed.Reg. at 36126 Col. 2. 

These findings are inappropriate and irrelevant to this criteria. First, they do not address the risk 
to the "public health" through the use of marijuana. Second, while it is true that the THC content 
of marijuana varies, all marijuana distributed by the federal government for research and medical 
uses -- whether natural marijuana in the form of cigarettes, or synthetic THC in the form of pills, 
etc. -- is carefully monitored and dose qualified for THC. There is never a mystery about the 
amount of THC a patient or research subject consumes. See, e.g., Minutes of the National 
Cancer Institute meeting held on May 9, 1978, on the "Current Status of Research with 
Tetrahydrocannabinol (THC) and Nabilone for the Control of Cancer Chemotherapy-Induced 
Vomiting." 

g. Dependence Liability 
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The seventh factor which must be considered is the substance's "psychic or physiological 
dependence liability." Section 201(c)(7). The House and Senate Reports use identical language 
in describing this factor: "There must be an assessment of the extent to which a drug is physically 
addictive or psychologically habit forming, if such information is known." H.R.Rep. No. 91-1444 at 
pg. 4603; S.Rep. No. 91-613 at pg. 16. 

HEW concluded that "no convincing evidence exists to suggest that abuse of natural marijuana 
plant materials leads to severe psychological or physical dependence." 44 Fed.Reg. at 36126 
Col. 2. This finding was adopted by reference in the DEA final decision. 44 Fed.Reg. at 36124 

Col. 2.h. Immediate Precursor 

The last factor which must be considered under Section 201(c) is "whether the substance is an 
immediate precursor of a substance already controlled by this title." Section 201(c)(8). The House 
and Senate Reports state that this factor "allows inclusion of immediate precursors on this basis 
alone into the appropriate schedule and thus safeguards against possibilities of clandestine 
manufacture." H.R.Rep. No. 91-1444 at pg. 4603; S.Rep. No. 91-613 at pg. 16. See also, CSA 
Sec. 201(e), 21 U.S.C. Sec. 811(e). 

HEW found that "marijuana is a natural substance from which THC and other cannabinoids are 
derived. n 44 Fed.Reg. at 36126 Col. 2. This was adopted by reference by the DEA. 44 Fed.Reg. 
at 36124 Col. 2. It would be useful for HEW to clarify this statement by indicating that natural THC 
can be derived from marijuana plant materials, but synthetic THC is produced from chemicals in a 
laboratory, where the THC molecule is "engineered." Marijuana is not a precursor of synthetic 
THC. 

3. HEW Had Misinterpreted And Misapplied The Criteria For Scheduling In Section 202(b) Of The 
CSA  

Section 202(b) of the CSA sets forth the criteria for including substances in the Act's five 
Schedules. These criteria are set out verbatim on page 28 above, and relate generally to the 
substance's potentia for abuse, medical uses, and dependence liability. 

HEW considered the Section 202(b) criteria for scheduling at the conclusion of its report on 
marijuana. See, 44 Fed.Reg. at 36127 Cols. 1-3. As indicated above, HEW only considered the 
criteria for Schedules I and II, concluding that marijuana could appropriately be placed in either 
Schedule, but on balance Schedule I was preferable. 44 Fed. Reg. at 36127 Cols. 1-2. HEW 
therefore recommended that marijuana materials be retained in Schedule I, and DEA adopted 
this recommendation in the final order. 44 Fed. Reg. at 36124 Col. 2. The problem, however, is 
that HEW improperly limited its rescheduling consideration to Schedules I and II. The reasons 
given by HEW for recommending marijuana's retention in Schedule I misinterpret and misapply 
the criteria for scheduling in Section 202(b) of the CSA. HEW stated, 44 Fed. Reg.- at 36127 
Cols. 1-2: 

On the basis of the scientific and medical information available to us with respect 
to the factors listed in section 201(c), and in light of the scheduling criteria set 
forth in section 202(b), we have concluded that the substances we have 
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reviewed could be placed either in Schedule I or Schedule II. We recommend 
that the substances be continued in Schedule I, however, for three reasons. 

HEW's first reason for recommending Schedule I over Schedule II involves the "medical use" 
criteria in Section 202(b). For a Schedule I substance, the required finding is that: "The drug or 
other substance has no currently accepted medical use in treatment in the United States." 
Section 202(b)(1)(B). For a Schedule II substance, the required finding is that: "The drug or other 
substance has a current accepted medical use in treatment in the United States or a currently 
accepted medical use with severe restrictions." Section 202(b)(2)(B). Although HEW did not refer 
to them, the comparable findings for placement in Schedules III-V are identical: "The drug or 
other substances has a currently accepted medical use in treatment in the United States. n 
Section 202(b)(3)(B), (4)(B), (5)(B). 

HEW made the following findings, 44 Fed.Reg. at 36127 Col 2: 

The substances in question clearly fit the second criterion for Schedule I: they 
have no currently accepted medical use in treatment in the United States. 
Conceivable, the current investigational use of some of the substances could be 
classified as "a currently accepted medical use with severe restrictions" within 
the meaning of the second criterion for Schedule II. That is a plausible 
interpretation of that criterion, but its appropriateness is not free from doubt. 
Consequently, the substances fit more readily into Schedule I. (Emphasis in 
original). 

This finding contains even less detail and information that was contained in the letter from Dr. 
Cooper which NORML v. DEA found inadequate. At the very least, HEW should have expanded 
on its somewhat cryptic reasoning. 

More importantly, the finding ignores important developments at the state level involving 
therapeutic uses of marijuana. In the past four years, thirty-two state legislatures have passed-
legislation authorizing the use of marijuana for therapeutic purposes without waiting for the 
federal government to act. This is nearly a 100 % increase since 1979. (See Argument supra at 
pp ) 

HEW's second reason for recommending Schedule I over Schedule II involved the criterion for a 
Schedule I substance that: "There is a lack of accepted safety for use of the drug or other 
substance under medical supervision." Section 201(b)(1)(C). The comparable finding for a 
Schedule II substance is that: "Abuse of the drug or other substance may lead to severe 
psychological or physical dependence." Section 201(b)(2)(C).  

HEW reasoned that there was a lack of accepted safety for use of marijuana under medical 
supervision because the THC content of different marijuana plant materials varies: 

The variability of THC content in natural plant materials renders cannabis plant, 
resin, leaves and seed inappropriate substances for precise scientific 
investigation. Consequently, there is an lack of accepted safety" associated with 
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use of cannabis plant, resin, leaves and seed "under medical supervision. n 44 
Fed. Reg. at 36126 Col. 2. (Emphasis in original.) 

As pointed out above, this finding ignores the fact hat HEW and other federal agencies provide 
marijuana cigarettes and synthetic THC to a number of patients and researchers around the 
country, in addition to the state marijuana programs. It is defendant's understanding that in every 
instance in which the U.S. government has provided marijuana or THC to researchers or patients 
in the past few years, the government has first tested the marijuana or synthetic THC sample for 
the level of THC potency and indicated this on the label. There has never been a problem in 
administering a known amount of THC to a patient, because the THC content is always 
determined in advance. The variance in the amount of THC in different marijuana plants does not 
indicate a lack of safety to use marijuana under medical supervision. HEW's findings on this 
criterion are totally inadequate. HEW should have focused on the experience of the states and 
approved research projects authorizing access to marijuana to determine whether it can be used 
safely under medical supervision. 

As part of its "second reason" for preferring Schedule I over Schedule II, HEW pointed out that 
one criterion for Schedule II is that: "Abuse of the drug or other substance may lead to severe 
psychological or physical dependence." Section 202(b)(2)(C). HEW noted that there was "no 
convincing evidence to suggest that abuse of marijuana materials leads to severe psychological 
or physical dependence." 44 Fed.Reg. at 36126 Col. 2, and concluded that his supports the 
placement of marijuana materials in Schedule I, Id., at 36127 Col. 

Thus, however anomalous it may seem the lack of strong evidence of "severe 
psychological or physical dependence" militates in favor of placement in 
Schedule I rather than Schedule II. (Emphasis added). 

If HEW had considered the full range of scheduling options, it would have been obvious that the 
reverse is true -- the less the evidence of dependence, the lower the Schedule of control. The 
criteria for Schedule III refer to "moderate or low physical dependence or high psychological 
dependence;" the analogous criterion for Schedule IV is "limited physical dependence relative to 
the drugs or other substances in Schedule III." and the analogous criterion for Schedule V is 
"limited physical dependence or psychological dependence relative to the drugs or other 
substances in Schedule IV." See, Section 202(b)(3)-(5). 

The lack of evidence of severe dependence from marijuana use must favor rescheduling of 
marijuana out of Schedule I, not keeping it there. HEW would have come to this conclusion if it 
had considered the full range of scheduling options indicated by the Court. 

HEW states that its "final reason for preferring Schedule I is that Congress itself placed marijuana 
in Schedule I. Therefore, in our view the arguments for placement in Schedule II must be stronger 
than those for placement in Schedule I to justify placement in Schedule II." 44 Fed. Reg. at 36127 
Col. 3. HEW has, in fact, created a presumption that each controlled substance should remain in 
the schedule Congress initially classified it in. 

Defendant has found no justification for this presumption in the legislative history of the CSA, and 
the entire scheme of the Act militates against such a view. The Act requires a series of findings to 
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be made about a substance, and then on the basis of these findings a decision is made on which 
Schedule the substance most appropriately fits into. This involves balancing a number of 
considerations and factors, based upon the best information available at the time. It would not be 
consistent with this scheme to believe that Congress intended that its placement of a substance 
in 1970 would forever remain the presumed correct classification. 

There are two additional reasons, unique to marijuana, which indicate that there can be no 
presumption that it must remain in Schedule I. First, when Congress originally passed the CSA, it 
clearly indicated that there was a substantial question on how to classify marijuana, and the 
classification in Schedule I was intended as a temporary measure, pending the completion of a 
number of reports, including the report of the National Commission on Marijuana and Drug 
Abuse, which was created in the CSA to answer these unresolved questions. H.R. Rep. No. 91-
1444 states at pages 4578-79: 

In the bill as recommended by the administration and as reported by the 
committee, marijuana is listed under schedule I, as subject to the most stringent 
controls under the bill, except that criminal penalties applicable to marijuana 
offenses are those for offenses involving non-narcotic controlled substances. 

The committee requested recommendations from the Department of Health, 
Education and Welfare concerning the appropriate location of marijuana in the 
schedules of the bill, and by letter of August 14, 1970 printed in this report under 
the heading ("Agency Reports"), the Assistant Secretary for Health and Scientific 
Affairs recommended "that marijuana be retained within schedule I at least until 
the completion of certain studies now underway." 

In addition, section 601 of the bill provides for establishment of a Presidential 
Commission on Marijuana and Drug Abuse. The recommendations of this 
commission will be of aid in determining the appropriate disposition of this 
question in the future. 

The Letter from HEW, reprinted on page 4629 of the House Report, states: 

Some question has been raised whether the use of the plant itself produces 
"severe psychological of physical dependence" as required by a schedule I or 
even schedule II criterion. Since there is still a considerable void in our 
knowledge of the plant and effects of the active drug contained in it, our 
recommendation is that marijuana be retained in schedule I at least until the 
completion of certain studies now underway to resolve this issue. If those studies 
make it appropriate for the Attorney General to change the placement of 
marijuana to a different schedule, he may do so in accordance with the authority 
provided under section 201 of the bill. 

Similarly, S.Rep. No. 91-613 states at pg. 2: The third new provision (in this bill) 
directs the Attorney General to appoint a committee of experts to study the 
marijuana problem. 
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As will be pointed out below, marijuana offenses make up the bulk of drug arrests 
throughout the Nation. This drug has created greater controversy than any of the 
other substances of abuse, and the present marijuana laws have embittered, 
confused and disillusioned a large segment of this Nation's young people, 
including those who do not use any drugs at all. The marijuana controversy is 
baffling to the general public and to the parents as well as the young people. The 
span of arguments on this drug ranges from the death penalty to complete 
legalization of the drug. The gross ignorance and misunderstanding regarding 
this problem aggravates it and makes it worse than it already is. 

It was determined that an authoritative report from a group of experts on this 
matter is needed to provide better understanding with respect to the substantial 
dangers associated with this drug. 

See also: 116 Cong. Rec. 994 Col. 1 (1970) (remarks of Sen. Mansfield); Id., at 978 Col. 1, 993 
Col. 2 (remarks of Sen. Dodd); Id., at 33306 Col. 3 (remarks of Rep. Nelson); Id., at 33654 Cols. 
1-3 (remarks of 
Rep. Hanna); Id., at 33658 Cols, 1-2(remarks of Rep. Cohelan); Id., at 
33659 Col. 3 (remarks of Rep. Koch). 

The second reason why it would be inappropriate to presume that marijuana should remain in 
Schedule I is that counsel for the government has recently acknowledged that there is no 
"rational basis for classifying marijuana in Schedule I. This acknowledgement was made during 
final argument, on February 16, 1979, before a three-judge district court in the D.C. Circuit, 
NORML v. Bell, Civil Action No. 73-1897. This case involves a constitutional challenge to the 
marijuana prohibition in the CSA as it applies to the private possession and use for marijuana by 
adults. NORML sought a declaratory judgment that the marijuana prohibition is unconstitutional 
as applied to such private possession and use, and an injunction against enforcement of the 
statute. The Court found for the defendant. NORML v. Bell, 488 F. Supp. 123 (Dist. D.C. 1980). 

The Federal Defendants in that suit were represented at final argument of Mr. Allan P. 
MacKinnon, the Justice Department attorney who has acted as the Defendants' lead counsel. Mr. 
MacKinnon was also the lead counsel for DEA and HEW in the most recent NORML v. DEA 
appeal, and was one of the attorneys representing the government in the two earlier NORML 
rescheduling appeals, NORML v. Ingersoll, supra, and NORML v. DEA, supra. During final 
argument in the constitutional challenge, the following colloquy occurred (Transcript of argument, 
at pages 22-23); 

JUDGE ROBINSON: But in terms of making a moral judgment as to what I do 
that affects nobody else, is there a right for any legislature to do that?  
MR. MACKINNON: Well, that is the question, Your Honor.  
JUDGE ROBINSON: Yes, that is the question.  
JUDGE PARKER: What is your answer to it?  
MR. MACKINNON: My answer to Your Honor is that if there is a rational basis for 
the legislation, even though it its only an individual -- on an individual basis what 
they want to do-- that the legislation is constitutional. 
JUDGE ROBINSON: Well, let us take the rational basis standard. Are you really 
prepared to argue that there is a rational basis for including marijuana as a 
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Schedule I substance?  
MR. MACKINNON: No, Your Honor.  
JUDGE ROBINSON: You cannot do that because there is no rational basis. MR. 
MACKINNON: Not that particular one. 
That issue is not before the court.  
JUDGE ROBINSON: All right. 

HEW criticizes the Controlled Substances Advisory Committee for recommending that certain 
cannabis materials be rescheduled to Schedule II in part to assist the state programs and 
facilitate access to marijuana for researchers and patients. HEW stated that the rationale of 
rescheduling marijuana to facilitate access was "not relevant to" rescheduling decisions, and that 
"FDA and other units of the Department have already acted to facilitate research with these 
substances by other means. n 44 Fed. Reg. at 36127 Cols. 2-3. In defendants' view, the 
Controlled Substances Advisory Committee was clearly correct in concluding that the question of 
whether to ease access for marijuana for therapeutic and research purposes, in light of current 
knowledge and conditions, is an integral part of the rescheduling decision. In many ways, this is 
the heart of the rescheduling decision. The principal result of reclassifying marijuana materials 
from Schedule I would be to make them more easily accessible to researchers, physicians, and 
patients. This aspect of a rescheduling decision cannot be ignored. At least one expert has 
stated: 

Based on my experience, knowledge and observations, I believe that marijuana's 
present classification as a Schedule I drug is a major factor in discouraging 
research and in preventing medical access to the drug. It is my belief that this 
classification is causing irreparable harm to NORML members and members of 
the public at large. 

Affidavit of Alice M. O'Leary, filed in NORML v. DEA. 

The difficulties which researchers and physicians have in obtaining marijuana because of its 
classification in Schedule I of the CSA were discussed at both CSAC meetings by witnesses and 
members of the Committee. See, Transcript of November 16, 1977 meeting, remarks of 
Committee member Dr. Charles R. Schuster (at pgs. 107-8, 127); remarks of Committee member 
Dr. E. Leong Way (at pgs. 143-44); remarks of Dr. Richard Clout, Director of FDA's Bureau of 
Drugs (at pgs. 31,35); and remarks of Tom Collier, counsel for Robert Randall (at pgs. 48-49) 
HEW states that "FDA and other units of the Department have already acted to facilitate research 
with these-substances by other means," 44 Fed. Reg. at 36127 Col. 3, but HEW provides no 
support for this statement. The O'Leary Affidavit indicates that FDA and other federal agencies 
are major impediments to obtaining access to marijuana, citing the findings contained in a 
number of the state marijuana laws and reports by state agencies. Id., at pgs. 3-6, 9-11. It should 
also be emphasized that the federal agencies have not rejected the NORML petition three times 
without making the findings Congress required. Clearly, the DEA has grossly abused its 
discretion. Finally, defendant would note that HEW's findings on Section 202(b) totally ignored the 
criteria relative to "potential for abuse." 

This is the first criterion of each of the five Schedules, and it was described as "a key criterion for 
controlling a substance" in the House Report, H.R. Rep. No. 91-1444 at pg. 4601. HEW's findings 
on marijuana's "potential for abuse" were limited to Section 201(c), but additional findings must 
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be made under Section 202(b). In making these findings, HEW should have consulted the reports 
and studies referred to above, and should have evaluated "potential for abuse" in terms of risks to 
the individual and society. 

III. THE "NEW ERA" OF JUDICIAL CONTROL OF ADMINISTRATIVE DISCRETION, AS 
REPRESENTED BY THE SUPREME COURT'S RECENT LANDMARK DECISION IN 
INDUSTRIAL UNION DEPARTMENT, COMPELS THE COURT TO RECEIVE EVIDENCE TO 
DETERMINE WHETHER THE DEA ADMINISTRATOR HAS ABUSED HIS DISCRETION TO 
RECLASSIFY CONTROLLED SUBSTANCES PURSUANT TO 21 U.S.C. 811.  

Defendant's argument that the failure of the Administrator of the DEA to adopt and abide by the 
CSA procedures to reclassify marijuana from one Schedule to another must be evaluated, in the 
first instance, in the context of two fundamental principles of our federal system of government. 
First, although the CSA was enacted on the basis of the commerce clause of the Federal 
Constitution and although Conqress' commerce power is virtually unlimited, the Supreme Court's 
holding in U.S. v. E.C. Knight Co., 156 U.S. 1 (1894), that the demarcation between the police 
power and the commerce power be scrupulously honored, is still the law of the land. Second, it is 
true that the Supreme Court holding in Field v. Clark, 143 U.S 649, 694 (1892),that "congress 
cannot delegate legislative power to the president" was later held to permit a legislative 
authorization to an administrator to adopt regulations, the violation of which was made a crime by 
statute (see U.S. v. Grimaud, 220 U.S. 506 (1911). However, an analysis of the cases leading to 
Grimaud, as well as Grimaud's progeny, shows clearly that the type of delegation permissible 
under our federal system is limited to the power to enact and enforce rules necessary for the 
implementation of valid regulatory function, and is not the power to proscribe conduct or prescribe 
penalties the purpose of which is primarily law enforcement oriented. See Schenk v. United 
States, 249 U.S. 49, 54-59 (1919). 

A. The Police Power/Commerce Power Dichotomy 

In the landmark cases of United States v. Hudson & Goodwin, 7 Cranch 32, 3 L. Ed. 259 (U.S. 
1812) and United States v. Coolidge, 1 Wheat. 415, 4 L.Ed 124 (U.S. 1816), the Supreme Court 
settled explosive political questions by holding that the federal government, and particularly the 
federal courts, do not possess general police powers; that is, "The framers clearly intended to 
exclude the federal courts from jurisdiction over common law crimes, under crimes under the law 
of nations." Comment, "New Light on the History on the Federal Judiciary Act of 1789, n 37 
Harvard Law Review 49, 73 (1923). The Federal Courts have not wavered from this fundamental 
principle in the 170 years since Hudson & Goodwin was decided. 

There is no question that the Congress has relied upon the so-called "cumulative effect" principle 
of Wickard v. Filburn, supra, as the constitutional justification for certain criminal statutes. 

Thus, in Perez v. United States, 402 U.S. 143 (1971) and Champion v. Ames, 188 U.S. 321 
(1903) (the so-called "Lottery Case"), the power of Congress under the commerce clause to 
exclude not only interstate, but also intrastate activities was affirmed. Nonetheless, scrutiny of 
every piece of federal criminal legislation, in terms of not only its language, but also its history, 
purpose, and effect, must always begin with the Supreme Court's definitive language in E.C. 
Knight Co. in mind: 
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It is vital that the independence of the commercial power and of the police power, 
and the delimitation between them, however, sometimes perplexing, should 
always be recognized and observed, for while the one furnishes the strongest 
bond of union, the other is essentially to the preservation of the autonomy of the 
States as required by our dual form of Government... 156 U.S. at 13. 

The question of the delimitation of the commerce power and the power police is present with 
respect to the statute at bar because the legislative history of the CSA shows that the Justice 
Department not only recognized but acknowledged the dichotomy in the statute: the basic 
regulatory drug control activities formerly conducted under the aegis of the Bureau of Drug Abuse 
Control, as part of the Food and Drug Administration, were initially placed in Schedule III and IV; 
the basically law enforcement proscription of illicit drugs which formerly had been carried out by 
the Bureau of Narcotics, acting within the Department of Justice, were placed in Schedules I, II 
and V. See defendant's offer of proof; and see testimony of BNDD Director Ingersoll, supra. 
Furthermore, the congressional statement of the purpose of the CSA is phrased entirely in law-
enforcement terms: 

This legislation is designed to deal in a comprehensive fashion with the growing 
menace of drug abuse in the United States (1) to providing authority for 
increased efforts in drug abuse prevention and rehabilitation of users, (2) to 
providing more effective means for law enforcement aspects of drug abuse 
prevention and control, and (3) by providing for an overall balanced scheme of 
criminal Penalties for offenses involving drugs. 

U.S. Code Congressional and Administrative News, 91st Congress - Second Session, 1970, 
page 4567.That is, even if this dual purpose of the legislation passes constitutional muster, the 
amalgamation of law enforcement and regulatory functions contains important implications for our 
federal system of dual sovereignty, which must be kept carefully in mind when Congress departs, 
as it has done here, from the tradition that federal criminal legislation should be "generally 
interstitial in its nature. See Tribe, American Constitutional Law (1978) at pgs. 232-244. 

B. The Legislation/Regulation Dichotomy 

The challenges to the delegation provisions of the CSA which have been made in every case 
which defendants could find have been phrased in terms of the traditional nondelegation doctrine, 
whereby Congress was supposedly forbidden to delegate its legislative functions to the executive 
department. See, e g., United States v. Davis, supra, 564 F.2d 840, 843; United States v. Pastor, 
557 F.2d 930, 936-37 (2d Cir. 1977). The response of-the Davis court to this challenge was 
typical: 

The federal courts have long held that Congress may validly provide a criminal 
sanction for violation of rules or regulations which it has empowered the 
President, a cabinet member or an administrative agency to promulgate. Avent v. 
United States, 266 U.S. 127, 130-131, 45 S.Ct. 34, 69 L.ed. 202 (1924); 
McKinley v. United States, 249 U.S. 397, 399, 39 S.Ct. 324, 63 L.Ed. 668 (1919); 
United States v. Grimaud, 220 U.S. 506, 512-514, 31 S.Ct. 480, 55 L.Ed. 563 
(1911); United States v. Berrigan, 482 F.2d 171, 182-183 (3d Cir. 1973). 
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Such delegation of authority must be accompanied by sufficient guidelines and 
standards for the exercise of the authority. There are sufficient guidelines 
expressed in the language of 21 U.S.C. 811 itself (see subsection (b) and (c) of 
811), in addition to the application of the protections of the Administrative 
Procedure Act.  

564 F.2d at 843-844. 

The problem with this type of response is that the Supreme Court cases relied upon did not 
establish the validity of the delegation of power to define crime, but, instead, permitted only the 
delegation of the power to make administrative rules necessary for the agency to carry out a valid 
regulatory purpose. Thus, in United States v. Avent, 266 U.S. 127, 130-131 (1924), the Supreme 
Court, per Mr. Justice Holmes, affirmed the imposition of a fine for the violation of emergency 
regulations adopted by the Interstate Commerce Commission to give priority to railroad traffic 
whenever the Commission found that a national emergency existed. In holding that the statute did 
not violate constitutional limitations, the Court noted particularly that the power of the Commission 
was confined to emergencies, and that the rules it adopted must reasonably relate to the 
regulation of commerce under the authority of United States v. Grimaud, supra, at 506, 512-14. 
"Congress may make violation of the Commission rules a crime." United States v. Avent, supra. 
(Emphasis added). 

In McKinley v. United States, 249 U.S. 397, 399 (1919), the Supreme Court upheld the delegation 
to the Secretary of War of the power to make rules regulating houses of prostitution near military 
installations during World War I, on the ground that the war power possessed by Congress 
carries with it the power to make rules and regulations for the health and welfare of military 
personnel. In so holding, the court relied explicitly on its prior decision in Grimaud. Grimaud is 
considered to be the leading case on the question of whether a legislature may authorize an 
administrative agency to issue regulations, the violation of which is punishable as a crime by 
virtue of penalties set in the statute. See, Schenk, supra; La Fave and Scott, Criminal Law, p. 102 
(1972); Gelhorn, "Administrative Prescription and Imposition of Penalties" 1970 Washington 
U.L.Q. 265 r 266 (1970). There the Supreme Court upheld the conviction of the defendants for 
grazing sheep on forest lands in violation of regulations adopted by the Secretary of Agriculture, 
pursuant to a statute which permitted the Secretary to regulate the occupancy and use of forest 
reservations, in order to preserve them from destruction. In reaching its holding, the court said: 

[T]he authority to make administrative rules is not a delegation of legislative 
power, nor are such rules raised from an administrative to a legislative character 
because the violation thereof is punished as a public offense. 

...a violation of reasonable rules regulating the use and occupancy of the 
property is made a crime, not by the Secretary, but by Congress. The statute, not 
the Secretary, fixes the penalty. 

...the Secretary did not exercise the legislative power of declaring the penalty 
fixing the punishment for grazing sheep without a permit, but the punishment is 
imposed by the act itself. 
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Id. at 521, 523. 

This is, the Supreme Court stressed two crucial features of the statute and the delegation of 
power which saved Grimaud from constitutional infirmity: First, the rule-making power granted to 
the administrative agency was for the purpose of implementing a valid federal regulatory function; 
second, the Supreme Court specifically noted at two different places in its opinion that the 
Secretary did not have the power under the statute to fix the penalty for the violation of such rules 
as he would adopt. Thus, wherever it turns out that the purpose of a statute is not primarily 
regulatory, or, in the alternative, wherever the federal agency to whom power is delegated may 
not only define the elements of a crime, out also fix the penalty for its violation, a different result 
might obtain. 

Again, defendant submits that although this analysis subjects the CSA to a constitutional attack, it 
is open to the court to engage in "saving interpretation," and narrowly construe the statute to 
avoid overly broad delegation. Thus, the court may find that action unauthorized as a statutory 
matter, instead of holding that the statute itself is invalid. Tribe, supra, p. 289; and see National 
Cable Ass'n v. United States, 415 U.S. 336 (1974). 

In the case at bar, such a saving interpretation would find that the failure of the administrator of 
the DEA to abide by procedures to insure that the classifications remain (a) fair (in the sense that 
the penalties associated with the various schedules reflect the relative harmfulness/benefit of 
each drug); (b) rational (in the sense that developments in scientific knowledge are reflected in 
reclassifica- tion); and (c) lawful (in the sense that objective criteria guide and restrict the 
administrator's otherwise unfettered discretion to determine the fairness and rationality questions) 
would justify a finding that defendant's rights have been violated by improper 
administrative action, rather than by invalid Congressional legislation. In the instant case, the 
DEA has failed to abide by the very rules Congress established to maintain fairness and 
rationality. 

C. The Administrative Law Revolution and Industrial Union 

Department v. American Petroleum Institute  

1. Although the full impact of the Supreme Court's decision in 

Industrial Union Department will not be apparent for some time to come, it is beyond doubt that 
this decision (which invalidated an OSHA regulation restricting worker exposure to benzene, a 
carcinogen) constitutes a benchmark in the ten-year revolution which has characterized the law 
governing judicial review of federal agency rule-making. Mr. Justice Stevens, writing for the four-
justice plurality, concluded that notwithstanding a 184 page written appendix summarizing the 
scientific evidence showing benzene's potential cancer-causing effects, the Agency had proved 
only that some kind of regulation limiting worker exposure was appropriate. But in the absence of 
a threshold showing of the significance of the risk posed by any particular level of benzene 
exposure, the particular standard selected by OSHA was invalid: 

If the government [is] correct in arguing that [the statutes do not] require that the 
risk from a toxic substance be quantified sufficiently to enable the Secretary to 
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characterize it as significant in an understandable way, the statute would make 
such a "sweeping delegation of legislative power" that it might be unconstitutional 
under the Court's reasoning in Schechter Poultry Corp. v. United States, 295 
U.S. 495, 539 (1935), and Panama Refining Co. v. Ryan, 293 U.S. 388 (1935). A 
construction of the statute that avoids this kind of open-ended grant should 
certainly be favored. 

______ U.S. ______, 100 S.Ct. at 2866. 

Chief Justice Burger, in addition to concurring in the plurality opinion, wrote separately to "stress 
the differing functions of the courts and the administrative agency with respect to such health and 
safety regulations." Id. at 2874. The Chief Justice noted that "Congress is the ultimate regulator," 
and that the court's function is to interpret the statute and its implementing regulations "with the 
objective of insuring that in promulgating health and safety standards the Secretary has given 
reasoned consideration to each of the pertinent factors and has complied with statutory 
commands." (Citation omitted.) The Chief Justice closed his brief concurring opinion-with the 
warning that: 

[T]he Secretary is well admonished to remember that a heavy responsibility 
burdens his authority. Inherent in this statutory scheme is authority to refrain from 
regulation of insignificant or de minimis risks. 

Mr. Justice Powell also concurred in most of the plurality opinion, but began his separate 
concurrence by stating that he did not necessarily agree with the plurality's characterizations of 
the findings tendered by the Agency, and by noting also that he was reserving judgment on 
whether granting OSHA the latitude that it desired would violate the nondelegation doctrine of 
Schechter Poultry and Panama Refining. The thrust of Powell's concurrence reflects even more 
stringent scrutiny of OSHA's actual findings, on the ground that the agency did not even attempt 
to carry its burden of proof on the threshold question of significance of risk, Mr. Justice Powell 
held that OSHA had tried to meet that burden, but had failed to do so. Id. at 2876-2877. 

Mr. Justice Rehnquist, not surprisingly, took the most radical position of all. He would hold that 
the widely divergent opinions of the members of the Supreme Court as to-what kind of standard, 
proved, by themselves, that the Congress had improperly delegated its legislative function to an 
administrative agency. Id. at 2879. The remainder of Justice Rehnquist's opinion consists of 
analysis of the legislative history of the statute under scrutiny against the backdrop of the origin, 
developments, and present content of the nondelegation doctrine. In a characteristic tour-de-force 
of jurisprudential reasoning, Justice Rehnquist concluded that American law has come full circle 
from John Locke's Second Treatise of Civil Government (1960), through the era of excessive 
deference to Congressional delegation of power to executive agencies, and back to the 
recognition that Locke was right in the first place: 

We ought not to shy away from our judicial duty to invalidate unconstitutional 
delegations of legislative authority solely out of concern that we should thereby 
reinvigorate discredited constitutional doctrines of the pre-New Deal era. 



Working to Reform Marijuana Laws  
 

 
The National Organization for the Reform of Marijuana Laws (www.norml.org)  

 
48 

6/24/2003 

...Indeed, a number of observers have suggested that this Court should once 
more take up its burden of insuring that Congress does not unnecessarily 
delegate important choices of social policy to politically unresponsive 
administrators.  

Id. at 2886. (Citations omitted).  

In two footnotes to the test just quoted, Justice Rehnquist cites examples of the growing list of 
proponents for a return to a Schechter Poultry/Panama Refining skepticism of overly broad 
delegations, as well as examples of the contrary view most prominently associated with Professor 
Kenneth Culp Davis, that the courts should focus on the actions of the administrators to whom 
power had been delegated rather than on the delegation from the Congress in the first instance. 

In the course of his lengthy and biting analysis, Justice Rehnquist identifies the three policy 
issues subsumed in the nondelegation doctrine. First, the insistence that Congress enact the laws 
insures that important choices of social policy will be made by the branch of our government most 
responsive to the popular will. Second, it guarantees that when Congress finds it necessary to 
delegate authority, it provides the recipient of that authority with criteria sufficiently specific to 
guide the exercise of the delegated discretion. Third, "derivative of the second, the doctrine 
insures that courts charged with reviewing the exercise of delegated legislative discretion will be 
able to test that exercise against ascertainable standards." Id. at 2885-2886. 

Justice Marshall, writing for himself and the three other dissenting justices, wrote a lengthy 
dissent in which he repeated the argument he first made in his concurring opinion in FTC v. New 
England Power Co., 415 U.S. 345, 352-53 (1973) that the nondelegation doctrine "is surely as 
moribund as the substantive due process approach of the same era -- for which the court if fond 
of writing an obituary. . .if not more so." Justice Marshall then excoriates the plurality for returning 
to the era of substantive due process and strict nondelegation without actually saying so. Evan as 
he does so, however, he acknowledges and accepts the principles established by the landmark 
administrative law cases of the 1970's: 

I do not, of course, suggest that it is appropriate for a federal court reviewing agency action 
blindly to defer to the 
agency's finding of fact and determination of policy. Under Citizens to Preserve Overton Park, 
Inc. v. Volpe, 401 U.S. 402, 416, 91 S.Ct. 814, 823, 28 L.Ed.2d 136 (1971), courts must 
undertake a "searching and careful" judicial inquiry into those factors. Such an inquiry is designed 
to require the agency to take a "hard look," Kleppe v. Sierra Club, 427 U.S. 390, 410, 96 S.Ct. 
2718, 2730, 49 L.Ed.2d 576 (1976) (citation omitted), by considering the proper factors and 
weighing them in a reasonable manner. There is also room for especially rigorous judicial scrutiny 
of agency decisions under a rationale akin to that offered in United States v. Carolene Products, 
Inc., 304 U.S. 144, 152, N.4, 58 S.Ct. 778, 82 L.Ed. 1234 (1938). See Environmental Defense 
Fund v. Ruckelshaus, 142 U.S. App. D.C. 74, 439 F 2d 584 (1971). 

It is simply not possible to read the five opinions, covering some 60 pages in the Supreme Court 
Reporter, without coming inexorably to the conclusion that the case law dealing with challenges 
by criminal defendants to the CSA has developed in a vacuum. Every single member of the 
Supreme Court accepts without question the proposition that strict scrutiny of the exercise of 
discretion by agency heads is mandatory under modern federal administrative law. It is 
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particularly noteworthy that none of the crucial cases which changed the law of judicial review of 
agency discretion so drastically has ever been mentioned in any of the appellate cases rejecting 
defendants' challenges to particular classifications of controlled substances. Perhaps the reason 
is that criminal practitioners are, as a ruler not familiar with administrative law; it may also be true, 
however, that the unprecedented inclusion of administrative law principles in a criminal statute 
has simply gone unnoticed by the parties, the practitioners, and the courts which have faced this 
issue. 

2. Although the origin of the revolution in the judicial review of agency discretion will probably 
never be ascertained, it is likely that Kenneth Culp Davis' Discretionary Justice: A Preliminary 
Inquiry (1969) and Professor Jaffe's book entitled Judicial Control of Administrative Action (1965) 
at least crystallized, if not caused, the ever-growing restrictions on unfettered agency discretion. 
In any event, in early 1971 the Supreme Court announced that the presumption of regularity to 
which an agency head's decision is entitled "is not to shield his action from a thorough, probing 
in-depth review." Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 514 (1971). Further, 
the Court went on to say that: 

The Court is first required to decide whether the Secretary acted within the scope 
of his authority. [Citation.] This determination naturally begins with a delineation 
of the scope of the Secretary's authority and discretion. [Citation. ] Scrutiny of the 
facts does not end, however, with the determination that the Secretary has acted 
within the scope of his statutory authority. Section 706(2)(A) requires a finding 
that the actual choice made was not "arbitrary, capricious, an abuse of discretion, 
or otherwise 1 hot in accordance with the law." 

Id. at 415-416.  

The Supreme Court remanded the matter in Overton Park to the district court for "plenary review 
of the Secretary's decision;" in so doing, the Court noted that such review was to be based on the 
full administrative record that was before the Secretary at the time he made his decision. In 
addition, the court imposed the following, and unprecedented, requirements: 

[S]ince the bare record may not disclose the factors that were considered or the 
Secretary's construction of the evidence it may be necessary for the District 
Court to require some explanation in order to determine if the Secretary acted 
within the scope of his authority and if the Secretary's action was justifiable under 
the applicable standard. 

The court may require the administrative officials who participated in the decision 
to give testimony explaining their action. Of course, such inquiry into the mental 
processes of administrative decisionmakers is usually to be avoided. United 
States v. Morgan, 303 U.S. 409, 422 (1941). And where there are administrative 
findings that were made at the same time as the decision, as was the case in 
Morgan, there must be a strong showing of bad faith or improper behavior before 
such inquiry may be made. But here there are no such formal findings. and it 
may be that the only way there can be effective judicial review is by examining 
the decisionmakers themselves. See Shaughnessy v. Accordi, 349 U.S. 280 
(1955). Id. at 420. 
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Almost simultaneously with the Supreme Court's decision in Overton Park, the Court of Appeals 
for the District of Columbia reached virtually the same result, but expressed its conclusion in far 
more explicit terms. Since the court spoke so eloquently for itself, it would serve no purpose to 
paraphrase its language here. The Court stated as follows: 

We stand on the threshold of a new era in the history of the long and fruitful 
collaboration of administrative agencies and reviewing courts. For many years, 
courts have treated administrative policy decisions with great deference, 
confining judicial attention primarily to matters of procedure. On matters of 
substance, the courts regularly upheld agency action, with a nod in the direction 
of the "substantial evidence" test and a bow to the mysteries of administrative 
expertise. Courts occasionally asserted, but less often exercised, the power to 
set aside agency action on the ground that an impermissible factor had entered 
into the decision, or a crucial factor had not been 
considered. Gradually, however, that power has come into more frequent use, 
and with it, the requirement that administrators articulate the factors on which 
they base their decisions. Strict adherence to that requirement is especially 
important now that the character of administrative litigation is changing. As a 
result of expanding doctrines of standing and reviewability, and new statutory 
causes of action, courts are increasingly asked to review administrative action 
that touches on fundamental personal interests in life, health, and liberty. These 
interests have always had a special claim to judicial protection, in comparison 
with the economic interests at stake in a rate making or licensing proceeding. 

To protect these interests from administrative arbitrariness, it is necessary, but 
not sufficient, 
to insist on strict judicial scrutiny of administrative action, For judicial review 
alone can correct only the most egregious abuses. Judicial review must operate 
to ensure that the administrative process itself will confine and control the 
exercise of discretion. Courts should require administrative officers to articulate 
the standards and principles that govern their discretionary decisions in as much 
detail as possible. Rules and regulations should be freely formulated by 
administrators and revised when necessary. Discretionary decisions should more 
often be supported with findings of fact and reasoned opinions. When 
administrators provide a framework for principled decision-making, the result will 
be to diminish the importance of judicial review by enhancing the integrity of the 
administrative process, and to improve the quality of judicial review in those 
cases where judicial review is sought. 

Environmental Defense Fund, Inc. v. Ruckelshaus, 439 F.2d 584, 597-98 (1971) (footnotes 
omitted). 

Although, as Professor Davis notes in the Treatise, Vol. 2 at page 244, the post-1974 cases form 
a rather "consistent body of law" with respect to review of affirmative agency decisions, it is 
necessary to comment briefly on two important decisions which preceded the recent 
pronouncement in Industrial Union Department, supra. In Morton v. Ruiz, 415 U.S. 199 (1974), a 
unanimous Supreme Court established a "main fountain-head for new law that limits agency 
discretion," Treatise, Vol. 2, at 161. The court held that: (1) the power to administer a program 
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"necessarily requires . . . the making of rules." 415 U.S. at 231. Second, the court held that 
agency policy is "ineffective, unless it is embodied in a legislative-type rule." Id. at 236. Finally, 
the court held that the APA forbids "unpublished ad hoc determinations." Id. 

Next, in Dunlop v. Bachowski, 421 U.S. 560 (1975), the court extended the principles previously 
developed to require judicial review of the refusal of an agency head to exercise his discretionary 
powers (in that case, the refusal to exercise what has historically been regarded as the 
quintessential example of prosecutorial discretion: the decision whether to prosecute). Both the 
District Court and the Third Circuit Court of Appeals had held that the provision in the Labor-
Management Reporting and Disclosure Act (29 U.S.C. 482(b)) that the Secretary of Labor "shall" 
investigate complaints of violations and "shall bring a civil action, subject the Secretary's decision 
not to bring suit to judicial review." The Supreme Court affirmed the lower court decisions, with 
the comment that the Secretary bears the heavy burden of overcoming the strong presumption" 
that judicial review of his non-action is appropriate. 421 U.S. at 567. 

D. Conclusions 

The analysis above puts defendant's claims in the instant case in perspective. He is raising the 
argument that the Schedule I classification of marijuana was initially improper, or is no longer 
rational. The defendant also argues that the Administrator of the DEA has failed to follow the 
statutorily prescribed procedures regarding reclassification, has failed to properly consider a 
lawful petition of NORML regarding reclassification and has failed to reclassify marijuana in 
dereliction of the discretion invested in him by Congress. If this court does not find that the 
showing made here is sufficient to show a gross abuse of discretion, defendant seeks leave of 
the court to require the Administrator of the DEA to justify his refusal to exercise his statutory 
mandate to reconsider the classification of marijuana and to fail to abide by the statutory 
procedures of the CSA. 

Defendant offers to prove that the Administrator of the DEA has failed to abide by its own 
procedures and has failed to exercise its discretion to reclassify marijuana. Defendant offers to 
prove further that although research conducted since the enactment of the CSA has shown the 
lack of precision of the criteria specified in the statute, under any definition of relevant criteria the 
classification of marijuana in Schedule I cannot be sustained by substantial scientific evidence; 
that is, whether marijuana's harmful and beneficial properties are analyzed in isolation, or 
whether, instead, the effects of the substance are compared with the harmful and beneficial 
properties of controlled substances in Schedules II, III, IV or V, the weight of scientific evidence 
does not support the proposition that marijuana is validly classified in Schedule I. Cf., Industrial 
Union department, supra, where the Court held that although an agency administering a statute in 
which difficult technical and scientific questions play a pivotal part is not constrained by a 
mathematical strait-jacket, n nor required to support its findings "with anything approaching 
scientific certainty," the agency bears the burden to establish that its findings and policies "are 
supported by a body of reputable scientific thought." 100 S.Ct. at 2870. The report "An Analysis of 
Marijuana Policy" (June 1982) prepared by the National Research Council's Committee reached 
these and other conclusions: 

For the last decade, concern with health hazards attributable to marijuana has 
been rising. The hearts, lungs, reproductive functions, and mental abilities of 
children have been reported to be threatened by marijuana, and such threats are 
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not to be taken lightly. Heavy use by anyone or any use by growing children 
should be discouraged. Although conclusive evidence is lacking of major, long-
term public health problems caused by marijuana, they are worrisome 
possibilities, and both the reports and the a priori likelihood of developmental 
damage to some young users makes marijuana use a cause for extreme 
concern. At the same time, the effectiveness of the present federal policy of 
complete prohibition falls far short of its goal--preventing use. An estimated 55 
million Americans have tried marijuana, federal enforcement of prohibition of use 
is virtually nonexistent, and 11 states have repealed criminal penalties for private 
possession of small amounts and for private use. It can no longer be argued that 
use would be much more widespread and the problematic effects greater today if 
the policy of complete prohibition did not exist: The existing evidence on policies 
of partial prohibition indicates that partial prohibition has been as effective in 
controlling consumption as complete prohibition and has entailed considerably 
smaller social, legal, and economic costs. On balance, therefore, we believe that 
a policy of partial prohibition is clearly preferable to a policy of complete 
prohibition of supply and use. 

We believe, further, that current policies directed at controlling the supply of 
marijuana should be seriously reconsidered. The demonstrated ineffectiveness of 
control of use through prohibition of supply and the high costs of implementing 
such a policy make it very unlikely that any kind of partial prohibition policy will be 
effective in reducing marijuana use significantly below present levels. Moreover, 
it seems likely to us that removal of criminal sanctions will be given serious 
consideration by the federal government and by the states in the foreseeable 
future. Hence, a variety of alternative policies should be considered.  

At pp. 29-30.  

The cases which have rejected other challenges to the classification of marijuana do not deal in 
any meaningful way with the substance of the arguments advanced in the instant case. Thus, in 
United States v. Gramlich, 551 F.2d 1359 (5th Cir. 1977), the court held that it was not error to 
refuse to hold an evidentiary hearing as to the constitutionality of the classification of marijuana 
as a controlled substance. See also United States v. Spann, 515 F.2d 579 487 F.2d 457 (2d Cir. 
(2d Cir. 1973) cert. (lOth Cir. 1975); United States v. LaFroscia, 1973); United States v. Kiffer, 
477 F.2d 349 denied, 414 U.S. 831, 94 S.Ct. 62, 38 L.Ed. 2d 65 (1973); United States v. 
Rodriquez-Comacho, 468 F.2d 1220 (9th Cir. 1972), c _ . denied, 410 U.S. 985, 93 S.Ct. 1512, 
36 L.Ed.2d 182 (1973); Bettis v. United States, 408 F.2d 563 (9th Cir. 1969). See also United 
States v. Horsley, 519 F.2d 1264 (5th Cir. 1975); United States v. Drotar, 416 F.2d 914 (5th Cir. 
1969), vacated on other grounds, 402 U.S. 939, 91 S.Ct. 1628, 29 L.Ed.2d 107 (1971); Daut v. 
United States, 405 F.2d 312 (9th Cir. 1968), cert. denied, 402 U.S. 945, 91 S.Ct. 1624, 29 
L.Ed.2d 114 (1971); United States v. Ward, 387 F.2d 843 (7th Cir. 1967); Leary v. United States, 
383 F.2d 851 (5th Cir. 1967), rev'd. on other grounds, 395 U.S. 6, 89 S.Ct. 1532, 23 L.Ed.2d 57 
(1969); United States v. Creswell, 515 F. Supp. 1268 (E.D.N.Y. 1981). Similarly, in United States 
v. Huerta, 547 F.2d 545 (10th Cir. 1977) the Court held that the statutes were not invalidated by 
the failure of the Attorney General to semiannually republish the schedules and in United States 
v. Gaertner, 583 F.2d 308 (7th Cir. 1978) it was held that the statutes were not unconstitutional 
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because defendant alleged that marijuana was arbitrarily and irrationally classified as a controlled 
substance. None of these arguments is advanced here. 

Defendant's position is that the Administrator of the DEA has grossly abused its discretion in 
refusing to comply with the procedures of the CSA and in refusing to reclassify marijuana. 
Further, defendant contends that he is entitled to an evidentiary hearing unless one of three 
conditions obtain. First, if this court is prepared to rule that the showing made in these papers and 
the decisions in the NORML cases cited above establish that the Administrator of the DEA has 
abused his discretion in refusing to reclassify marijuana. Secondly, if the government is prepared 
to stipulate that defendant's contentions with respect to the administrator of the DEA's failure to 
abide by the CSA procedures and the failure to reclassify marijuana are correct. 

Finally, if this court is prepared to rule that no showing of abuse of discretion in the refusal to 
abide by CSA procedures and to reclassify marijuana would render the classification of marijuana 
within Schedule of the CSA invalid. In any other situation--which seems the likely situation here--
an evidentiary hearing is required. Further, as will be shown below, defendant will be entitled to 
dismissal of the entire indictment should his contentions be sustained. 

IV. IF THE DEA ADMINISTRATOR HAS ABUSED THE DISCRETION 
VESTED IN HIM BY 21 U.S.C. 811, THE INDICTMENT MUST BE 
DISMISSED UNDER THE PRINCIPLE FIRST ANNOUNCED IN 
UNITED STATES V. HUDSON & GOODWIN  

Before the criminal jurisdiction of the federal courts may be invoked, the Congress must enact a 
valid statute not only defining the elements of prohibited or commanded acts, but also fixing a 
precise punishment; without both, there is no crime. 

In denying the federal courts the common-law power to define the elements of crime, the 
Supreme Court stated that: "the legislative authority of the Union must first make an act a crime, 
affix a punish- ment to it, and declare the court that shall have jurisdiction of the offense." United 
States v. Hudson & Goodwin, supra, 7 Cranch at 34. Over 100 years later, the Second Circuit 
affirmed the validity of that ruling in Mossew v. United States, 266 F.2d 18 (2d Cir. 1920). Still 
more recently, the Supreme Court held, in 1948, that where Congress had prohibited the 
concealing of an alien, but the penalty prescribed was too vague, the person who did the 
forbidden act committed no crime cognizable by the federal court. Accordingly, the defendant was 
entitled to dismissal of the indictment. United States v. Evans, 333 U.S. 483 (1948). 

The principle that a crime consists not only of forbidden or proscribed conduct, but also of a 
precisely fixed penalty, is universally recognized by the leading criminal law scholars writing 
today. Thus, Professor Paulsen in the book which won the Coif award in 1970: 

A crime is not merely any conduct forbidden by law; it is forbidden conduct for 
which punishment is prescribed and which is formally proscribed as a crime by 
an agency of the government having the power to do so. 

The Limits of the Criminal Sanction, p. 19 (1968). 
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And Professor Hall: 

The harm forbidden in a penal law must be imputed to any normal adult who 
voluntarily commits it with criminal intent, and such a person must be subjected 
to the legally prescribed punishment. General Principles of Criminal Law, p. 18 
(2d Ed. 1960). And also Professors La Fave and Scott: 

(A) crime is made up of two parts, forbidden conduct and a prescribed penalty. 
The former without the latter is no crime. Criminal Law, supra, p. 8.  

And also Professor Perkins: 

Basic to our theory of justice is the principle that there can be no punishment for 
harmful conduct unless it was so provided by some law in existence at the time. 
This had found expression in the doctrine: Nulla poena sine leqe--no punishment 
without a law for it . . . And under our law, he who has caused social harm is not 
punishable unless a punishment was provided therefore either by the common 
law or by some statute in force at the time. . . . Crime is any social harm defined 
and made punishable by law. 

Perkins on Criminal Law, pgs. 8-9 (2d Ed. 1969). 

It will be remembered that the Supreme Court took special care in United States v. Grimaud, 
supra, to note that the delegation of the power to make rules enforceable by a criminal sanction 
was valid not only because the rule-making was ancillary to an otherwise permissible regulatory 
function, but also because the Congress, rather than the agency, fixed the penalty. Where as 
here, the executive agency may also choose the punishment by the simple expedient of 
reclassifying--or refusing to reclassify--a substance from one Schedule to another, the restrictions 
which sustained the delegation in Grimaud do not apply. As a result, where the agency head has 
not followed the statutory rules for consideration of reclassification and has abused his discretion 
in failing to adopt criteria to guide and direct reclassification of controlled substances, and where, 
particularly, that refusal has resulted in an improper failure to reclassify marijuana to Schedules II, 
III, IV or V, the defendant is in exactly the same position as were the defendants in United States 
v. Evans. Congress has clearly indicated its intention to criminalize the conduct of possessing, or 
distributing, or manufacturing of marijuana, but the uncertainty of the proper penalty renders 
application of the criminal sanction improper. 

The principles of Hudson & Goodwin and of Fvans are particularly appropriate in the instant 
situation because the range of penalties possible under the statutes with which the defendants 
are charged is so great. Title 21, Section 841 provides that the person convicted of criminally 
possessing or distributing a Schedule I substance or a Schedule II substance which is defined as 
a narcotic drug, is subject to imprisonment for 15 years, and a fine of $25,000.00. For a violation 
involving a Schedule I or Schedule II substance which is not a narcotic, or any Schedule III 
substance, the maximum penalty is only 5 years or $15,000.00. For a Schedule IV controlled 
substance, imprisonment may not be more than 3 years, nor may the convicted defendant be 
fined more than $10,000.00. Finally, for a violation involving a Schedule substance, a penalty of 
no more than 1 year, or a fine of not more than $5,000.00 may be imposed. Increased penalties 
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are prescribed for amounts in excess of 1,000 pounds. Section 960 provides degrees of penalties 
for importation. 

It is obvious, given such a broad range in possible penalties, that once it is established that the 
DEA Administrator has abused the discretion to reclassify which is granted, without condition, by 
the terms of 21 U.S.C. 811, the principle established in Hudson & Goodwin, and followed without 
question since 1811, compels the conclusion that application of the criminal sanction is improper. 
Nor, does the fact that the within indictment includes two conspiracy counts in any manner affect 
the outcome, for the same sentencing provisions apply for conspiracy, as for the substantive 
offense. 21 U.S.C. 846 and 21 U.S.C. 963.  

V. CONCLUSION 

For all of the foregoing reasons, it is respectfully submitted that defendant's Motion to Dismiss the 
Indictment and for an Evidentiary Hearing on the issue of the classification of marijuana as a 
Schedule I substance be granted.  

Respectfully submitted, 
WILLIAM JOHN TROY 
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Counsel for the Accused: 
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