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I. IDENTITY OF PETITIONER 
Steve Thein asks this court to accept review of the decision designated in Part II of this motion. 
Mr. Thein is the appellant in the case State v. Steve Thein, King County Superior Court Cause 
No.[ ]. 

II. DECISION 
On [ ] a panel of the Court of Appeals for Division I, rejected appellant’s [ ] A copy of that decision 
is attached as attached as Appendix A. 

III. ISSUE PRESENTED FOR REVIEW 
Whether a reviewing court may uphold a search warrant for a private residence based only upon 
unsubstantiated rumor and suspicion by relying upon inferences from facts not in the record? 

IV. STATEMENT OF THE CASE 
A search warrant revealed some marijuana at a residence occupied by a person named McCone. 
(“The rental house.”). Based upon suspicions arising from that search, defendant’s Steve Thein’s 
home was searched. All relevant facts are contained in the search warrant affidavit attached 
hereto as appendix B.  

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 
This case establishes a profile for searches which would allow the search of the residence of any 
person suspected of drug trafficking.  
This case should be accepted because the decision of the court of appeals is in conflict with a 
decision of the Supreme Court, RAP 13.4(b)(1), conflicts with decisions of another division of the 
Court of Appeals, RAP 13.4(b)(2), and involves an issue of substantial public interest that should 
be resolved by the Supreme Court, RAP 13.4(b)(4). 

VI. ARGUMENT 
The evidence that Mr. Thein was “involved” Slip Opinion at {cite}. 
in marijuana was extremely thin. Even if that evidence amounted to probable cause to believe he 
was “involved in marijuana,” the only arguable nexus between the crime and his residence was 
the officer’s conclusion that drug traffickers keep evidence of crimes in their homes. This, the 
court of appeals ruled, was inadequate establish probable cause. But the foundation upon which 
the court of appeals then built its nexus is constitutionally flawed, not supported by the facts in the 
record (the four corners of the affidavit) factually deficient on the face of the record, and logically 
indefensible. 

1. The conclusion that Mr. Thein was a drug trafficker was constitutionally flawed. 
The court holds at p. 9: “[T]aken together, the statements of the three informants 
were sufficient to establish that Thein was involved in marijuana.” The footnote 
accompanying this text explains that informant Don Mitchell was reliable because 
he had previously supplied accurate information. While this may be true, it 
nevertheless ignores the need to establish his basis of knowledge and, therefore, 
conflicts squarely with the holding of State v. Jackson, 102 Wn.2d 432, (1984). 
RAP 13.4(b)1. 
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The same note observes that informant Michael Terebesis is reliable because he 
is a “citizen informant.” Here the failure to establish the basis of knowledge is 
even more critical. To qualify an informant for the enhanced credibility given a 
“citizen” informant the affidavit must explain his/her reason for having knowledge 
of the crime since law abiding citizens are not usually privy to drug transactions. 
As Professor LaFave put it:  
[C]ourts should be cautious in accepting the assertion that one who apparently 
was present when narcotics were used or displayed is a presumptively reliable 
citizen-informer . . . . [T]his is because as a general proposition it is an informant 
from the criminal milieu rather than a law abiding citizen who is most likely to be 
present under such circumstances. This is not to suggest that a person giving 
information about the location of narcotics may never qualify as a citizen-
informer, for it is sometimes possible to show with particularity how a law-abiding 
individual happened to come upon such knowledge.  
1 LaFave SEARCH AND SEIZURE, at 728. {cite: check cite here}(Emphasis 
supplied.) Professor LaFave's position on this subject has been adopted in 
Washington. State v. Higby, 26 Wn.App. 457, 462, 613 P.2d 1192 (Div. II., 1980); 
State v. Mickle, 53 Wn.App. 39, 756, P.2d 331 (Div. III, 1988); State v. 
Northness, 20 Wn.App. 551, 582 P.2d 546 (Div. II, 1978). Thus the court’s 
decision conflicts with the holdings of the above - cited cases, as well as 
numerous others with identical holdings. RAP 13.4(b)(1),(2). 
Finally, the court notes that Sheila Hegge’s statements may be considered 
reliable because they are against her penal interest, citing State v. Gunwall, 
{cite}. Even the most superficial reading of Gunwall shows that the court attached 
reliability to statements by a person in totally different circumstances: 
First, their statements that they obtained cocaine from the defendant were 
admissions against their penal interest. These statements were made without 
knowledge that Reese was a police officer; thus, it is unlikely that they had any 
motive for lying. Further, the statements were corroborated by police 
observations of Robinson proceeding directly to the defendant's residence after a 
short conference with Martin, then returning directly to the rendezvous point with 
the sample of cocaine. Finally, police observed Robinson drive back to Maffeo's 
house apparently with the marked money in his possession ostensibly to obtain 
additional cocaine.”  
We respectfully invite the state to point to any statement in affidavit that could 
possibly be stretched to fit the definition of a statement against penal interest. 
There is none. By holding that Ms. Hegge could be believed because she made 
a statement against her penal interest the decision conflicts with virtually every 
case that has addressed this form of establishing reliability for informants, RAP 
13.4(b)(1), (2). 
Thus, the legal foundation for the court’s conclusion that Mr. Thein was involved 
in distributing marijuana is constitutionally flawed and conflicts with all of the 
above cited search and seizure cases.  
The factual basis is equally flawed. The court observes: All three informants said 
“Steve” drove a black lexus-type In fact, two of the informants identified the 
vehicle specifically as a lexus, not a “lexus type” vehicle, according to the 
affidavit.  
car. . . .[T]hein owned a black Acura, a car similar to a Lexus.” Nothing in the 
record allows the conclusion that an Acura is similar to a Lexus. Although all 



Working to Reform Marijuana Laws  
 

 
The National Organization for the Reform of Marijuana Laws (www.norml.org)  

 
4 

6/24/2003 

contemporary cars seem modeled after a used bar of soap, a simple call to a car 
dealer, or a glance at the car ads in the newspaper reveals that the difference 
stops there. Lexus is a very high priced luxury car, with prices ranging from 
$30,000 to over $55,000. See, e.g., 
http://www.lexus.com/models/chat/default.asp. The Honda Accord is the best 
selling midprice car in the United States, with prices ranging from $17,000 to 
$22,000. See, e.g., http://www/acura.com/showroom/ssr cost.html. This is a 
specious if not ingenuous connection. It is analogous to suspecting a person who 
drives a Chevrolet based upon allegations that the suspect drove a Cadillac. 
The court finds additional evidence of nexus in the fact that a receipt found at the 
rental home suggested that a “clean air” system was delivered to Thein’s home. 
The court observes that this is “equipment commonly associated with cultivating 
marijuana, an item made necessary by the plants’ rather distinctive odor.” 
Although perhaps the court may take judicial notice that marijuana has a 
distinctive odor, the nature and application of a “clean air” system appear 
nowhere in the record. Nor does it appear to be a matter of common knowledge.  
Finally, the court finds a nexus because “Thein was a supplier but no grow 
operation was found in the rental home. Therefore, the court assumes, the grow 
operation must be at Thein’s home. This assumes that there is a grow operation 
somewhere--a dubious assumption given the fact that all the equipment for a 
grow room was found at McCone’s residence. Evidently there had been a grow 
operation at the rental. Why should we conclude that there is another? Or, 
perhaps, the marijuana came from Mexico, Holland Canada, or even some other 
grower. Only the desire to search Mr. Thein’s home provides the “missing 
element.” State v. Jackson prohibits this.  
The court has improperly assisted the state in meeting its burden by filling in the 
missing elements. This is a practice that must be discouraged. The right of 
privacy protected by the probable cause standard would have little meaning if 
such glaring failures to meet constitutional standards of probable cause could be 
remedied with such hollow logic and fact. 
The court of appeals was obviously troubled by the slender thread connecting the 
crime that was suspected with the location searched. In the course of ruling that 
such a nexus existed the court ignored well established search warrant law, 
made “logical inferences” where no conceivable stretch of logic could support 
those inferences, and relied upon facts for which no basis in the record may be 
found.  

VII. CONCLUSION 
This court should accept review for the reasons set forth in Part V, reverse the court of appeals 
decision and dismiss this case with prejudice. 
DATED this day of July, 1998. 
Respectfully submitted, 
LAW OFFICES OF JEFFREY STEINBORN 
By  
Jeffrey Steinborn 
WSBA No.1938 
Attorneys for Petitioner 
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NEXT DOCUMENT: Appelants Opening Brief 

A. ASSIGNMENTS OF ERROR 
Assignments of Error 
The trial court erred in denying Mr. Thein’s motion to suppress the fruits of a search warrant 
served at his residence. 
Issues Pertaining to Assignments of Error 
A search warrant affidavit dated April 14, 1995, recited the following information: 

1. On April 13, 1995, police conducted a search of Laurence McKone’s residence 
and found several ounces of marijuana. Police also discovered materials 
“commonly associated with the cultivation of marijuana” including grow lights, 
fertilizer, heat shields, bottles of carbon dioxide and potting soil in the basement 
area of the residence.  

2. Police also found a “Clean-air” system in the basement with a packing slip 
dated 10/14/94 which indicated that it was shipped to “Stephen Thein, [the 
appellant, herein], 316 So. Brandon Street, Seattle, WA.” 316 South Brandon is 
Mr. McKone’s address. The affidavit does not describe what a “Clean-air” system 
is. 

3. A receipt from Tacoma Screw Company was found in the basement which 
bore the address of 3921 SW Austin, Seattle, WA 98136. 

4. A box of nails was found in the basement which had Mr. Thein’s name and 
address on it.  

5. A Department of Licensing search on the name of Steve Thein showed that he 
is the registered owner of a 1994 Toyota pickup truck. Police found two boxes of 
oil filters in the basement which were marked “Toyota.” A call to Shucks auto 
supply revealed that the filters would fit a 1994 Toyota truck.  

6. A garbage can outside of Mr. McKone’s residence contained one bag filled 
with marijuana shake. Another bag in the garbage can contained a used oil filter 
like the ones found within the residence. 

7. A woman named Sheila Hegge came to McKone’s residence to buy marijuana 
while the search of McKone’s residence was in progress. She told detectives that 
McKone’s supplier is his landlord, who is named “Steve.” She said that McKone 
had met “Steve” through her old boyfriend approximately 11 years ago and that 
McKone received marijuana from “Steve” and someone named “Dave.” She also 
said that the basement area of the house was used and controlled exclusively by 
“Steve.” 

Based upon this showing of probable cause, a warrant was issued, authorizing the search of Mr. 
Thein’s residence for  
Controlled substances, including but not limited to marijuana including all containers, implements, 
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fruits of the crime, fixtures used or kept for illegal manufacture, sale, barter, exchange, furnishing 
or otherwise disposing of said controlled substances; evidence of ownership to such property or 
rights of property or rights of ownership or control of said property; narcotics records including 
any notebooks or written instruments associated with the manufacture, sale, exchange and 
furnishing or narcotic substances; any firearms found in violation of RCW 9.41.098(c). 

Issue No. 1: Was this search warrant unconstitutionally overbroad? 

Issue No. 2: Do these allegations establish probable cause to believe that Steve Thein was 
involved in drug trafficking? 

Issue No 3: Do these allegations establish probable cause to search Mr. Thein’s residence? 

  

B. STATEMENT OF THE CASE 
Facts: On April 14, 1995, South King County Narcotics Task Force officers served a search 
warrant at Stephen Thein’s residence at 3921 SW Austin Street in Seattle. The officers 
discovered a marijuana grow and a power diversion. The search warrant is attached as Appendix 
A. 
The search warrant was based on the affidavit of Detective Charles J. Karlewicz, and is attached 
as Appendix B. Detective Karlewicz’s affidavit recites numerous allegations that raise a suspicion 
that Mr. Thein may be a supplier of marijuana. However, his affidavit contains no facts to indicate 
that any evidence of marijuana growing or dealing would be found at Mr. Thein’s residence. 
Instead, the affidavit merely states that, based on his experience and training, Detective 
Karlewicz is aware that it is common practice for drug traffickers to store drugs, paraphernalia, 
and drug-related paperwork at their residences. 
Procedures: Mr. Thein was charged by information with Unlawful Manufacture of Marijuana, 
Count I and Defrauding a Public Utility, Count II. CP 1. His motion to suppress evidence was 
denied by the Honorable Ricardo Martinez, Judge of the Superior Court of the State of 
Washington for King County, on November 7, 1996. Cp75, ff. By stipulated trial held the same 
day, Mr. Thein was found guilty of Manufacture of Marijuana and defrauding a public utility by 
diverting the power for his indoor farm. Id. 
On February 18, 1997, Mr. Thein received concurrent standard sentences of eight months on 
each count. CP 83-87. This appeal timely follows. CP 88, ff. 

  

C. ARGUMENT 

1. The Warrant Was Unconstitutionally Overbroad. 

a. Overbroad search warrants are prohibited. 
This warrant authorizes the search of every square inch of 
defendants’ residence, and the seizure of virtually everything in 
it, based upon a showing of probable cause inadequate to justify 
such a search. It thus authorizes a “general search,” an act of 
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government now prohibited by the “particularity” clause of the 
Fourth Amendment, one of the most specific constitutional 
reflections of the reasons for the American Revolution. The 
purposes of the particularity requirement have been described as 
three: 
1. The prevention of general searches; 
2. Prevention of seizure of items not authorized by the 
magistrate; 
3. Prevention of the issuance of warrants on loose, vague, or 
doubtful bases of fact. State v. Perrone, 119 Wn.2d 538, 546, 
834 P.2d 611 (1992). 
This warrant runs afoul of all of those prohibitions. 

b. The search warrant at issue in this case authorized a general 
search of Mr. Thein’s personal property and belongings. 
The face of the warrant and its affidavit reveal that this warrant 
authorizes a general search which extends far beyond any 
probable cause arguably established by the affidavit. We 
respectfully invite the Government to point out any place or any 
item within the defendant’s residence which is not arguably 
covered by the list recited in the search warrant. In fact this 
warrant produced a classic “general search.” General searches 
were “the specific evil . . . abhorred by the colonists . . . .” 
Perrone, at 545. Thus, in reaction to this evil, under the Fourth 
Amendment, 
an intrusion upon the occupant's expectation of privacy. . .should 
extend no further than is necessary to find particular objects, and 
this is reflected in the rule that the described premises may only 
be searched as long and as intensely as is reasonable to find the 
things described in the warrant. 
Perrone, at 119 Wn.2d 546. Even though a search for something 
may be justified, a search of everything is not. The places to be 
searched, and the items to be seized must be listed with 
reasonable particularity. 
United States v. Spilotro, 800 F.2d 959 (9th Cir. 1986), cited with 
approval in both Perrone and State v. Riley, 121 Wn.2d 22, 846 
P.2d 1365 (1993), identified three criteria to be addressed in 
determining whether the list of items for which the warrant 
authorizes seizure is sufficiently specific: 
(1) Whether the items listed are items for which there is probable 
cause; 
(2) Whether the warrant sets out objective standards by which 
the executing officers can differentiate items subject to seizure 
from those which are not; and  
(3) Whether the government could have described the items 
more particularly in light of the information available at the time 
the warrant was issued. Spilotro, at 800 F.2d 963.  
Here, although the list fails under each of the categories, it is the 
clear failure as to item number one which vitiates this warrant. 
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We assume for purposes of this argument that the affidavit 
establishes marginal probable cause to search for marijuana, 
together with a global litany of items which allegedly have some 
nexus to or evidentiary value about that particular crime. But the 
warrant does not stop there. Instead it authorizes the search for 
and seizure of any and all controlled substances, together with a 
virtually universal description of all the items which may be used 
to facilitate their possession, use, manufacture or sale, or 
evidence of those crimes. Yet nowhere in the search warrant 
affidavit is there any language which would even suggest that 
controlled substances other than marijuana might be involved. A 
more general search than the one authorized by this warrant 
would be difficult to imagine. There are hundreds of controlled 
substances, many of which can be possessed legally with a 
prescription. See RCW 69.50.203, .206, .208, .210 and .212. 
Nearly 240 substances, including marijuana, are listed in the 
Uniform Controlled Substances Act, which is comprised of more 
than forty sections. Schedules two through five list over 140 
substances available by prescription, including Percodan, 
Tylenol 3, and Valium. RCW 69.50.206(b)(1)(xiv); 
69.50.208(e)(2); 69.50.210(b)(14). Under these circumstances, it 
is unreasonable to believe that a mere reference to “controlled 
substances” would notify anyone what substances were to be 
searched for and seized. That defect, by itself, requires 
suppression.  

c. The search warrant failed to limit the searching officers’ 
discretion.  
Nor does the warrant appear to limit the seizing officers’ 
discretion in any objective way. Although the defendant was 
suspected of a specific crime involving marijuana, the warrant on 
its face appears to authorize a search and seizure with no 
practical or objective limits. An officer’s personal knowledge of 
the crime being investigated may not cure a defect in the 
warrant’s description of the things to be seized. Riley at 121 
Wn.2d 29. Great importance is attached to the precise language 
of the warrant. Compare State v. Eisele, 9 Wn.App. 174, 511 
P.2d 1368 (1973), where evidence was suppressed where the 
affidavit established probable cause to search for one controlled 
substance, while the warrant inadvertently authorized the search 
for another. 
This is because one important purpose of a warrant is to inform 
the person subject to the search as to what items the officer may 
seize. Riley at 121 Wn.2d 29; Perrone at 119 Wn.2d 545. (The 
point is to avoid general, exploratory rummaging through a 
person’s belongings). Because the person whose home is to be 
searched has the right to know what items may be seized, an 
over broad warrant is invalid whether or not the executing officer 
abused his or her discretion. Riley, at 121 Wn.2d 29. Here, either 
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the warrant authorized search and seizure of everything, in 
which case there was no discretion to be exercised, or else the 
line between what could done and what could not is 
indiscernible. In either event, the warrant is over broad. 

d. The search warrant was based upon meager probable cause.  
As the Perrone Court observed at 119 Wn.2d 548-549: 
The particularity requirement is . . . tied to the probable cause 
determination. . . . "It must be probable (i) that the described 
items are connected with criminal activity, and (ii) that they are to 
be found in the place to be searched.". . . The particularity 
requirement is involved because "[t]he less precise the 
description of the things to be seized, the more likely it will be 
that either or both of those probabilities has not been 
established." See, e.g., United States v. Spilotro, . . . (identifying 
existence of probable cause to seize all items of a certain type 
described in the warrant as one measure of sufficiency of 
description of items to be seized). 
Here, an affidavit based upon a defective showing of probable 
cause predictably yielded a warrant that was over broad.  

2. There Was No Probable Cause to Believe that Mr. Thein was Mr. McKone’s 
Supplier. 
Although "great deference is accorded the issuing magistrate's determination of 
probable cause," State v. Cord, 103 Wn.2d, 361, 365-66, 693 P.2d 81 (1983), 
"deference to the magistrate . . . is not boundless." United States v. Leon, 468 
U.S. 897, 104 S.Ct. 3405, 3417, 82 L.Ed.2d 677 (1984). Courts regularly review 
probable cause determinations, and, where magistrates have not performed their 
constitutionally mandated function, overturn their decisions. “Reviewing courts 
will not defer to a magistrate's decision where such a decision is based on 
information which is insufficient to determine probable cause.” State v. White, 44 
Wn.App. 215, 218, 720 P.2d 873 (1986). 
The constitutionally mandated function of the magistrate in the search warrant 
context serves a fundamental and indispensable purpose: where a search 
warrant is sought by police the magistrate must base his decision to allow this -- 
the most intrusive of all police investigative techniques -- on something more 
than rumor, suspicion, malice, or even "strong reasons to suspect." Henry v. 
United States, 361 U.S. 89, 80 S.Ct. 168, 4. L.Ed.2d 134 (1959). 
The affidavit provided in support of the application does not meet this standard. 
The affidavit relies on suspicion and innocuous information and fails to establish 
the reliability of the informant or the basis of her knowledge. 
A review of the affidavit, attached as Appendix B and summarized in the 
Assignments of Error, supra, reveals its defects. With the exception of Ms. 
Hegge’s statements, the information that pertains directly to Steve Thein is purely 
innocuous: a box of nails, a receipt from Tacoma screw, and a “Clean-air” 
system. Since the affidavit does not describe what a “Clean-air” system is, it 
cannot be argued that discovery of this item is incriminating. In addition, even if it 
could be concluded that the delivery of a “Clean air” system to Mr. Thein is 
inculpatory, the information is stale, since the equipment was delivered on 
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October 14, 1994. See, State v. Higby, 26 Wn.App. 457, 613 P.2d 1192 (1980); 
Sgro v. United States, 287 U.S. 206, 53 S.Ct. 138, 77 L.Ed. 260 (1932). 
The information about the oil filters is similarly innocuous. There is nothing illegal 
or suspicious about owning nails, screws, “Clean-air” systems, or oil filters.  
The remaining evidence, Ms. Hegge’s statements, likewise does not support 
probable cause. Before Ms. Hegge’s statements can be considered by the judge 
or magistrate they must meet the requirements of the Aguilar-Spinelli The 
Augilar-Spinelli test is named after two cases: Augilar v. Texas, 378 U.S. 108, 12 
L.Ed.2d 723, 84 S.Ct. 1509 (1964) and Spinelli v. United States, 393 U.S. 410, 
21 L.Ed. 637, 89 S.Ct. 584 (1969). These cases established a two part test for 
determining whether the hearsay statements of an informant could be considered 
in determining whether probable cause exists to search a location. This two part 
test was abandoned by the United States Supreme Court in Illinois v. Gates, 462 
U.S. 213, 76 L.Ed.2d 527, 103 S.Ct. 2317 (1983), but remains the test in 
Washington State. State v. Jackson, 102 Wn.2d 432, 688 P.2d 136 
(1984)(rejecting the Gates approach in favor of the Augilar-Spinelli test). 
test. 
Where an affidavit is based on hearsay from an informant, the magistrate must 
have before him or her some facts by which he or she can judge both whether 
the hearsay declarant is probably telling the truth ("reliability"), and whether the 
declarant has some basis for his or her accusation that evidence of crime will be 
found at the place to be searched ("basis of knowledge"). State v. Jackson 102 
Wn.2d, 432, 688 P.2d 136 (1984). 
Furthermore, failure to satisfy either the "reliability" or "basis of knowledge" prong 
is enough to remove the facts provided by the informant from the application for 
the search warrant. In Jackson, Supreme Court of Washington stated: 
. . . [A] strong showing on one prong should not be considered to overcome a 
deficiency in the other prong. A claim of firsthand observation should not 
compensate for the lack of any assurance that the informant is credible. A liar 
could allege firsthand knowledge in great detail as easily as could a truthful 
speaker. Conversely, a strong showing of general trustworthiness should not 
compensate for the failure to explain how the informant came by his information. 
Id., at 441. In this case, both prongs are absent from the search warrant 
application. 

a. Reliability--"criminal milieu" informants. 
Different types of informants require different standards to show 
reliability. State v. Ibarra, 61 Wn.App. 695,699, 812 P.2d 114 
(1991). Here, the informant, who arrived at the crime scene to 
purchase drugs from Mr. McKone, clearly is a “criminal milieu” 
informant. Informants in this category are considered much less 
credible than police officers or law abiding citizens who report 
crimes: 
Courts are much more concerned with veracity when the source 
of information is an informant from the criminal milieu rather than 
an average citizen who has found himself in the position of a 
crime victim or witness. . . . In [such] cases, it is critical that there 
be a showing that the informant is a credible person or that his 
information is reliable upon the particular occasion at issue; 
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veracity is not assumed, indeed it might be said that veracity is 
assumed to be lacking until the contrary is established. 
1 LaFave, Search and Seizure, at 712-713 (1987) (emphasis 
supplied). 
[C]ourts should be cautious in accepting the assertion that one 
who apparently was present when narcotics were used or 
displayed is a presumptively reliable citizen-informer . . . . [T]his 
is because as a general proposition it is an informant from the 
criminal milieu rather than a law abiding citizen who is most likely 
to be present under such circumstances. This is not to suggest 
that a person giving information about the location of narcotics 
may never qualify as a citizen-informer, for it is sometimes 
possible to show with particularity how a law-abiding individual 
happened to come upon such knowledge.  
1 LaFave at 728 (emphasis supplied). Professor LaFave's 
position on this subject has been adopted in Washington. State 
v. Higby, 26 Wn.App. 457, 462, 613 P.2d 1192 (1980); State v. 
Mickle, 53 Wn.App. 39, 756, P.2d 331 (1988). 
Informants from this category are less credible than law abiding 
citizens who report crimes. State v. Northness, 20 Wn.App. 551, 
582 P.2d 546 (1978). Information from criminals has traditionally 
been viewed with a healthy skepticism -- their information is 
inherently suspect. "It is to be expected that the [criminal 
informer] will not infrequently reach for shadowy leads, or even 
seek to incriminate the innocent." Jones v. United States, 266 
F.2d 924, 928 (D.C. Cir. 1959). 
Thus, the "criminal-milieu" informant is presumed unreliable and 
his reliability must be established by one of the traditional tests. 
Reliability may be shown by (a) reference to a proven "track 
record" as an informant, (b) by a description of the facts and 
circumstances under which the information was given, such as 
where a statement against penal interest is made, or (c) by 
independent police corroboration of significant details of the 
informant's tip. See, e.g., State v. Lair, 95 Wn.2d 706, 710, 630 
P.2d 427 (1981); State v. Jackson, at 102 Wn.2d 437-38. The 
State may not now argue that there were or are facts available 
which could have been produced to meet the State's burden. 
Seattle v. Leach, 29 Wn.App. 81, 85, 627 P.2d 159 (1981)(Fruits 
of warrant suppressed where information which could have 
justified issuance of warrant was available, but not presented to 
the magistrate: "we must look only to what information was 
before the magistrate.") 
The holding of Whitely v. Warden, 401 U.S. 560, 565-66, 91 
S.Ct. 1031, 28 L.Ed.2d 71 (1971) is the same. (An otherwise 
insufficient affidavit cannot be rehabilitated by a later production 
of information that the affiant had possessed but did not disclose 
to the magistrate when seeking the warrant.) 
None of these factors are present.  
The affidavit does not claim a reliable "track record" of the 
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informant, does not allege statements against penal interest, nor 
does it contain independent police corroboration of significant 
details of the informant's tip. Therefore, the reliability of this 
"criminal milieu" informant fails is not established in the affidavit.  

b. Basis of knowledge. 
The informant's assertion that Mr. McKone’s landlord, a person 
named “Steve,” is Mr. McKone’s supplier does not meet the 
basis of knowledge prong of the Aguilar-Spinelli test. An affidavit 
must inform the magistrate of the underlying circumstances that 
led the officer to conclude the informant obtained the information 
in a reliable manner. Jackson, 102 Wn.2d at 436-37. Here, we 
have only the bare assertion of Ms. Hegge that “Steve” is Mr. 
McKone’s supplier. There is nothing in the affidavit to indicate 
how Ms. Hegge came about her information--whether it was 
rumor, speculation, or first hand knowledge. Without some 
explanation of the source of Ms. Hegge’s accusations, the 
magistrate cannot conclude that her hearsay statements are 
reliable.  
Thus, the second prong of the Aguilar-Spinelli test was not met 
and the information supplied from the informant cannot form the 
basis for a determination of probable cause. The affidavit in 
support of the search warrant utterly fails to provide a basis for 
finding probable cause.  

3. There Was Insufficient Probable Cause to Justify a Search of Mr. Thein’s 
Residence. 
Assuming, arguendo, that there was probable cause to establish that Mr. Thein 
was a drug trafficker, there was insufficient probable cause to justify a search of 
Mr. Thein’s residence. By the state’s theory, the home of a suspected drug 
trafficker may be searched at any time, based upon probable cause to believe 
that he is or has engaged in drug trafficking anywhere. No specific nexus need 
be shown between any particular crime, or any particular evidence, and the place 
to be searched. The theory is that persons engaged in criminal activity can be 
presumed to have evidence of this activity in their homes. This is a dangerous 
assumption. This “traveling drug dealer search profile” goes far beyond any 
search authorization this counsel has found in any reported Washington case. 
An affidavit is sufficient to establish probable cause for a search if it contains 
facts from which an ordinary, prudent person would conclude that a crime had 
occurred and evidence of the crime could be found at the location to be 
searched. 
State v. Stone, 56 Wn.App. 153, 158, 782 P.2d 1093 (1989), rev. denied, 114 
Wn.2d 1013 (1990). Even when there is probable cause to believe that a person 
has committed a crime, it does not automatically follow that there is probable 
cause to search his or her house for evidence of that crime. United States v. 
Freeman, 685 F.2d 942, 949, reh’g denied, 689 F.2d 190 (5th Cir. 1982). “Facts 
must exist in the affidavit which establish a nexus between the house to be 
searched and the evidence sought . . .” Freeman, 685 F.2d at 949. State v. 
O’Neil, 74 Wn.App. 820 (1994). Freeman and O’Neil both went on to hold that a 
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nexus “may be established . . . through normal inferences as to where the 
articles sought would be located,” and that evidence that a person is a drug 
trafficker is living in a particular residence is sufficient to establish this nexus. 
O’Neil, 74 Wn.App. at 825. The O’Neil Court reasoned that “few places are more 
convenient for hiding contraband or evidence of criminal activity -- and, therefore, 
more appropriate to search -- than the suspect’s home.” O’Neil, 74 Wn.App. at 
826. Remarkably, this self-serving conclusory assumption -- now ubiquitous in all 
drug search warrants, is accepted as factual despite its questionable 
underpinnings. See, e.g., State v. Gonzales, 78 Wn. App. 976, 980, 900 P.2d 
564, rev. denied, 128 Wn.2d 1020 (1996). (“[I]ndividuals who deal large amounts 
of illegal substances typically do not keep them on their person or in their 
homes.”) 
However, both O’Neil and Freeman were based on a Fourth Amendment 
analysis. Under the Washington State Constitution, a private person’s home is 
entitled to more protection. 

a. Gunwall analysis: Under the Washington Constitution, the 
“nexus” must consist of more than an officer’s generalization of 
how drug dealers typically behave.  
The Washington Supreme Court has concluded on numerous 
occasions that the Washington State Constitution provides a 
broader protection of privacy rights than does the Federal 
Constitution. See, e.g., State v. Myrick, 102 Wn.2d 506, 688 
P.2d 151 (1984); State v. Gunwall, 106 Wn.2d 54, 720 P.2d 808 
(1986); and State v. Boland, 115 Wn.2d 517, 800 P.2d 1112 
(1990). Under Article 1, § 7 analysis, the focus is upon the 
"protection of the person in his private affairs." Myrick, 102 
Wn.2d at 513 (emphasis supplied). This conclusion is dependent 
upon the very language of the State Constitutional provision: 
[D]ue to the explicit language of Const. art.1, § 7, under the 
Washington Constitution the relevant inquiry for determining 
when a search has occurred is whether the State unreasonably 
intruded into the defendant’s “private affairs.” 
Gunwall, 106 Wn.2d at 65, citing State v. Myrick, 102 Wn.2d at 
510. The authors of the Washington State Constitution 
deliberately chose language to provide greater protection of 
privacy and individual rights than is provided by the Federal 
Constitution. See, Utter, The Right to Speak, Write, and Publish 
Freely: State Constitutional Protection Against Private 
Abridgment, 8 U.P.S. Law Rev. 157 (1985) (Discussing the 
drafting of Washington's free speech clause). Indeed, the 
framers specifically rejected a draft of Article I, § 7, which was 
nearly identical to the Federal Constitution's Fourth Amendment, 
instead favoring the more expansive wording of the present 
version. The Journal of the Washington Constitutional 
Convention, 1889 51 (B. Rosenow ed., 1962), p. 497; see also, 
State v. Crandall, 39 Wn.App. 849, 854, 697 P.2d 250 
(1985)(dissenting opinion).  
The unique language chosen by the framers of the Washington 
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Constitution for Article 1, § 7 was probably heavily influenced by 
the timely U.S. Supreme Court decision of Boyd v. United States, 
116 U.S. 616 (1886). The Boyd court declared that an 
individual's "privacies of life," as defined by a nineteenth century 
conception of property rights, were steadfastly protected from 
unlawful government actions. Under this broad property-based 
privacy right, violations of the Fourth Amendment's warrant 
provisions or violation of its prohibitions against "unreasonable 
search and seizure" amounted to forbidden government trespass 
against an individual's "privacies of life." 
The framers of the state provision rejected the ambiguity of 
separate warrant and unreasonable search clauses in favor of 
language that, on its face, prohibits the government from 
trespassing against an individual's home or privacy. Indeed, the 
"private affairs" wording chosen for Article 1, § 7 seems to have 
come straight from the Boyd decision. The Boyd court relied on 
the English precedent of Entick v. Carrington, 19 Howell's State 
Trials 1029 (C.P. 1765). In Entick, Lord Camden observed that: 
The great end for which men entered into society was to secure 
their property. That right is preserved sacred and 
incommunicable in all instances . . . . Every invasion of private 
property, be it ever so minute, is a trespass . . . . It is now 
incumbent upon the [government] to show the law by which this 
seizure is warranted. If that cannot be done it is a trespass. 
Id., quoted in Boyd, 116 U.S. at 627. 
In 1986, in the case of State v. Gunwall, 106 Wn.2d 54, 720 P.2d 
808 (1986), the Washington Supreme Court set forth six criteria 
for courts to apply in determining whether the state constitution 
affords greater protection for civil liberties than the Federal 
Constitution. These criteria are: (1) the text of the state 
constitution, (2) differences in text between the state and federal 
constitutions, (3) state constitutional and common law history, (4) 
preexisting state law, (5) differences in structure between federal 
and state law, and (6) matters of particular state interest or local 
concern. 
Because the Gunwall court was itself interpreting the privacy 
provision of the Washington Constitution's Declaration of Rights, 
Article 1, § 7, it is not necessary to reanalyze every factor. State 
v. McCrorey, 70 Wn.App. 103, 851 P.2d 1234 (1993), citing 
Seattle v. Yeager, 67 Wn.App. 41, 834 P.2d 73 (1992). The 
Gunwall analysis of factors 1, 2, 3, and 5 as applied to Article 1, 
§ 7 was specifically adopted by the Washington Supreme Court. 
State v. Boland, 115 Wn.2d 517, 800 P.2d 1112 (1990), supra. 
Therefore, it is necessary to address only factors 4 and 6. 
(1) Pre-existing state law. 
The Washington State Supreme Court has not addressed the 
issue of whether a police officer’s inclusion of boilerplate 
generalizations about the behavior of drug dealers, without more, 
provides a sufficient nexus to search the suspect’s residence. 
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However, the Washington Supreme Court has ruled that the 
showing of probable cause necessary to obtain a search warrant 
is more demanding under the state constitution than it is under 
the federal constitution. In State v. Jackson, 102 Wn.2d 432, 688 
P.2d 136 (1984), our state supreme court ruled that Article 1, 
Section 7 of our state constitution requires a stronger 
demonstration of informant reliability than does the Fourth 
Amendment to the United States Constitution. In Jackson, the 
Court stressed that the duty of a magistrate is to make an 
“independent judgment about the persuasiveness of the facts 
relied upon by the officer to show probable cause.” Jackson, 102 
Wn.2d at 443 (emphasis added).  
“Const. art. 1 § 7 confers upon the citizenry of this state the right 
to be free from unreasonable governmental intrusions.” Id. 
Citizens should be entitled to an individualized inquiry of whether 
a search of their residence is reasonable. While law enforcement 
generalizations about the general behavior of certain classes of 
criminals may contribute to a finding of probable cause, there 
should also be some specific facts that justify a particular search.  
(2) Matter of particular state or local concern. 
The Washington Supreme Court has consistently recognized 
that privacy interests are matters of particular state interest and 
local concern. See, e.g., State v. Johnson, 128 Wn.2d 431, 446, 
909 P.2d 293 (1996); State v. Boland, 115 Wn.2d, 571, 576-77, 
800 P.2d 1112 (1990). The very fact that the Washington State 
Constitution provides greater protection for individual privacy 
rights than its federal counterpart is evidence that privacy 
interests are local, rather than national in nature.  
In addition, state law enforcement matters are of local concern. 
State v. Young, 123 Wn.2d 173, 180, 867 P.2d 593 (1994), citing 
State v. Ortiz, 119 Wn.2d 294, 320, 831 P.2d 1060 (1992). In 
addition, there is no strong need for national uniformity on 
whether boilerplate language which generalizes the behavior of 
drug dealers provides a sufficient nexus between a suspect’s 
residence and the evidence sought by police. In fact, other states 
have rejected the proposition that evidence that a person is a 
drug dealer is enough to establish probable cause to search the 
suspect’s residence. See State v. Mische, 448 N.W.2d 415 (N.D. 
1989)(affidavit’s assertion that “based on his training and 
experience” dealers keep drugs and documentation at home was 
insufficient to support probable cause to search residence); State 
v. Longbine, 257 Kan. 713, 896 P.2d 367 (1995)(information 
from interception of telephone conversations showing defendant 
was “an integral part” of a drug dealing conspiracy does not 
constitution probable case of drugs at defendant’s home); State 
v. Silvestri, 618 A.2d 821 (1992)(rejecting a per se rule that if the 
magistrate determined that a person is a drug dealer that it 
automatically follows that probable cause exists to search that 
person’s residence); and Commonwealth v. Kline, 335 A.2d 361 
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(1975)(information that defendant had sold drugs on the street 
did not establish probable cause to search defendant’s 
residence). 
Thus, the privacy interests at stake here have long been 
protected by the laws and Constitution of the State of 
Washington. Because privacy interests are vigilantly protected 
under the Washington State Constitution, it stands to reason that 
something more than boilerplate generalizations in a search 
warrant affidavit is required to establish probable cause to 
search a residence. 

b. Even if generalized, boilerplate language in a search warrant 
affidavit can constitute probable cause to search a suspected 
drug trafficker’s residence, the facts here do not justify such a 
search. 
Assuming for the purposes of argument, that the boilerplate 
language regarding the typical behavior of drug dealers can lead 
to a reasonable inference that drugs or other paraphernalia will 
be found at the suspected drug trafficker’s residence, the facts of 
this case do not support such an inference. Here, the evidence 
before the magistrate tends to show that Mr. Thein kept any drug 
related materials away from his residence. The magistrate had 
evidence before him (if Ms. Hegge’s statements pass muster 
under the Aguilar-Spinelli test outlined above) that Mr. Thein 
stored drug related materials in a residence other than his own. 
The affidavit is utterly without any information that indicates Mr. 
Thein kept drugs or drug related evidence in his residence. 
Although a typical drug dealer may keep certain materials at his 
residence, the evidence before the magistrate was that Mr. Thein 
was not like this typical dealer.  

  

D. CONCLUSION 
The warrant in this case was unconstitutionally overbroad and failed to provide probable cause to 
search Mr. Thein’s residence. By signing the search warrant, the judge allowed the state to make 
a thorough search of the Mr. Thein's personal belongings and property. This warrant is invalid 
under the Fourth Amendment of the United States Constitution and Article 1, § 7 of the 
Washington Constitution. Accordingly, Mr. Thein respectfully asks this court to enter and order 
suppressing the evidence seized pursuant to the search warrant at issue in this case. 

DATED this day of August, 1997. 
STEINBORN & ASSOCIATES By  
Jeffrey Steinborn 
WSBA No. 1938 
Attorneys for Appellant  
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NEXT DOCUMENT: 

SUPPLEMENTAL BRIEF 
OF PETITIONER THEIN -  
(THIS IS A SUPPLEMENTAL BRIEF, FILE AFTER THE CASE WAS ACCEPTED BY THE 
SUPREME COURT) 

The Court’s attention is respectfully invited to the Brief of Appellant, and to Appellant’s Petition for 
Discretionary Review. The latter document specifically addresses the defects, factual, legal, and 
logical, in the Opinion of the Court of Appeals in this case. RAP 9.1(d). 
By way of additional briefing, the Court’s attention is respectfully invited to the following 
authorities, facts, and arguments: 

1. Officers’ bare conclusions may establish probable cause may not establish probable cause to 
search private residences. Authority may be found for both propositions. 
“The unsupported assertion or belief of an officer does not satisfy the probable cause 
requirement.” State v. Jackson, 102 Wn.2d 432, 441, 688 P.2d 136 (1984).  
The affidavit in support of the search warrant must adequately show circumstances which go 
beyond suspicion and mere personal belief that evidence of a crime will be found on the premises 
to be searched. . . . .In the affidavit, the officer's belief that habitual users of drugs keep drugs and 
paraphernalia in their home was mere speculation. It was not sufficient to establish probable 
cause. 
State v. Rangitsch, 40 Wn. App. 771, 780, 700 P.2d 382 (1985). (Citations omitted). 
In the context of searches of the residences of suspected drug dealers, there appears to be an 
exception to this rule. Recent Washington law vacillates. One line of cases holds that the “nexus” 
between the evidence sought and the place to be searched may be established by an officer’s 
conclusions as to where a drug dealer might keep evidence of his crimes, see State v. O’Neil, 74 
Wn. App 820, 879 P.2d 950, review denied, 125 Wn.2d 1016 (1995) (a nexus is established 
between a suspect and a residence if the affidavit provides probable cause to believe the suspect 
is involved in drug dealing and the suspect is either living there or independent evidence exists 
that the suspect may be storing records, contraband, or other evidence of criminal activity at the 
residence); State v. Bittner, 66 Wn. App 541, 832 P.2d 529, review denied, 120 Wn.2d 1031 
(1997) (probable cause exists to search the residence of a known drug dealer). Another line of 
cases, including the case now before this Court, holds that more is required, State v. Gross, 57 
Wn.App. 549, 789 P.2d 317, review denied, 115 Wn.2d 1014 (1990) (despite dicta approving a 
search based only on an officer’s conclusion as to where drug dealers keep evidence, four 
separate facts in the record allowed the issuing court to find the necessary nexus existed, see 57 
Wn.App. at 554); State v. Thein where the court of appeals observed at page 11 of the slip 
opinion: 
To illustrate a point, we have not relied on the affidavit’s general statements about drug dealers’ 
habits in performing this analysis. Thein contends that it appears police, perhaps in reliance on 
our opinions in Gross and O’Neil, have substituted these generalized statements for the 
investigation necessary to establish a nexus between drug dealing and the place they want to 
search. We agree. 
None of these cases considered Art. I. Sec. 7, although Mr. Thein submitted a Gunwall brief to 
the Court of Appeals. 
Until fairly recently, Federal law interpreting the Fourth Amendment required a specific showing 
that the evidence sought would probably be found in the place to be searched. See, e.g, United 
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States v. Gramlich, 551 F.2d 1359 (5th Cir. 1977) (defendant caught smuggling 10,000 pounds of 
marijuana; warrant for defendant’s residence invalidated for failure to establish probable cause 
that evidence would be found at the residence). 
Recent decisions interpreting the Fourth Amendment have consistently retreated from this 
protective position: an officer’s conclusions as to where drug dealers keep evidence are now 
adequate to establish probable cause. Where there is probable cause to believe that a person is 
involved in drug dealing, that, by itself establishes probable cause. See, e.g., 2 LaFave, Search 
and Seizure, at 372, ff, (1996) (collecting cases).  

2. A ruling allowing searches based upon an officer’s conclusions as to where drug dealers keep 
evidence of their crimes would dispense with the need for particularity in the showing of probable 
cause, and essentially eliminate the role of the magistrate in most cases. 
Under current police practices, virtually every search warrant for controlled substances contains 
the identical boilerplate language about the habits of drug dealers and where they keep evidence. 
For example, in King County District Court, 32 search warrants were issued for controlled 
substances between October 14, 1998, and February 1, 1999. Every one of them recited identical 
boilerplate about the habits of drug dealers, concluding that items of evidentiary value are kept on 
and about their persons, vehicles, and residences. 
If probable cause to believe a person is involved in drug dealing equals probable cause to search 
that person’s residence then there is no need to conduct any further investigation: any time a 
person is arrested anywhere in the world for any kind of drug trafficking, that person’s home can 
be searched on no further showing. The size, location, date, and nature of the drug trafficking 
crime are irrelevant, as are considerations such as the presence of innocent parties in the 
residence to be searched. The arrest provides the probable cause. If this is the law, judges have 
no choice but to rubber stamp search warrants for any residence occupied by a person who is 
arrested anywhere in the world on drug trafficking charges. Such a rule raises some troubling 
questions, for example: 
• Can police automatically search my home if one of my children is selling joints at school? 
• How fresh must the evidence of drug dealing be to justify a search of the residence?  
• How many times may the same residence be searched based upon the same probable cause? 
• What is to prevent the substitution of virtually any crime in the ubiquitous boilerplate? Child 
pornography, fraud, theft, burglary, rape, etc. – of what crime could it not be said that evidence of 
it might well be found in the perpetrator’s home?  
If that were enough, the law would automatically allow the search of virtually anyone arrested for 
any crime. It does not. In the State of Washington, where the privacy of the home receives 
heightened protection, it should not.  

DATED this day of February, 1999. 
LAW OFFICES OF JEFFREY STEINBORN 
 
 
Jeffrey Steinborn, WSBA No. 1938 
Attorneys for Appellant 


