
RESPONDENT’S BRIEF 
 

Response to Statement of the Case 
 

 These are initial appeals from the judicial reinstatements of Concealed 

Handgun Licenses (CHLs) to three registry identification cardholding Oregon medical 

marijuana patients whose CHLs were revoked by the Washington County Sheriff1.  

The Sheriff did not “refuse[] to renew the Concealed Handgun Licenses (CHL) of 

each of the three petitioners” as asserted in Appellant’s Brief at 1; Sansone renewed 

his CHL on January 3, 2007, and it was scheduled to expire on January 3, 2011, 

(Respondent’s Exhibit 101, SER at 1); Schwerdt submitted an address change notice 

on April 26, 2006 and his CHL was scheduled to expire on August 23, 2009 

(Respondent’s Exhibit 1012; SER at 4) and Wallick renewed his CHL on January 25, 

2006, and it was scheduled to expire on February 15, 2010.   (Respondent’s Exhibit 

103, SER at 7).  On August 2, 2007, Appellant Sheriff sent letters to each of the 

patients notifying them of the revocation of their CHLs.  Each patient timely sought 

judicial review. 

 Appellant Sheriff correctly notes that the trial court consolidated these three 

cases for an evidentiary hearing and issued a letter opinion wherein he reversed the 

Sheriff and ordered him to reinstate the patients CHLs. 

Appellant Sheriff sought both at the trial court and on appeal to stay the trial 

court’s orders.  Both requests were denied. 

                                              
1 See, ORS §475.302(10) (defining registry identification card as the one issued to a patient or the patient’s 
designated primary caregiver), §166.293(5) (authorizing judicial review from denials of CHL applications and 
revocations) and (10) (describing direct appellate review as ‘[i]nitial appeals’).   
 
2 Sic.  The two are distinguished by bearing the different and respective trial court case numbers. 
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Respondent patients sought consolidation of their cases on appeal with a 

similar case arising out of Jackson County; Willis v. Winters, Case No. A139875.  

This Court denied that request, but ordered that the matters be consolidated for oral 

argument. 

Nature of the Judgment Sought to be Reviewed, Statutory Basis for Appellate 
Jurisdiction and Effective Dates for Appeal: 
 
 Respondent patients accept Appellant Sheriff’s explanation of the judgment 

and it is appended to his brief.  Appellant Sheriff accurately identifies the relevant 

statutory basis for appellate jurisdiction and correctly identifies the effective dates for 

appeal. 

Summary of Arguments 
 
  The authority of an Oregon Sheriff to issue, deny or revoke a CHL is 

constrained by statute.  Each of the respondent patients are qualified for the issuance 

of a CHL. 

There is no positive conflict between federal legislation regarding controlled 

substances and firearms, and the Sheriff’s limited authority to issue CHLs because 

respondent patients’ therapeutic use of medicinal cannabis does not necessarily 

violate the federal Controlled Substances Act and they are not ‘unlawful user[s] of 

controlled substances’ as that term is used in the Gun Control Act. 

The issuance of a concealed handgun license to respondent patients would not 

be likely to deceive a gun dealer into believing that respondent patients are legally 

authorized to purchase firearms in violation of 18 USC 922(a)(6) because respondent 

patients are not users, and because the actions taken by appellate Sheriff do not 
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constitute a determination “that possession of a firearm by such other person would be 

in violation of law”  as that term is used in 18 USC §922(t)(3).   

Summary of Facts  

 Respondent patients accept the Sheriff’s recitation of the facts, except as 

corrected above, and as expanded below. 

 The trial court factual findings begin: 

I find that all there petitioners use marijuana only as allowed by the 
Medical Marijuana law, ORS 475.300-475.346 (Medical Marijuana).  All three 
are hard-working, honest, conscientious people who use Medical marijuana as 
contemplated by the statute to alleviate pain and other symptoms.  They are 
similarly responsible in their use and possession of weapons. 

 
 Letter opinion at 1, ER at 6. 
 
 Appellant Sheriff concedes that “each of the petitioners meet the statutory 

criteria for issuance of a CHL as set forth in ORS 166.291(1)”.  Appellant’s Brief at 5.  

The trial court found that “None of the petitioners here fall under ORS 166.293(2).”  

Opinion letter at 2, ER at 7.   

 
CONSOLIDATED RESPONSE TO ASSIGNMENTS OF ERROR 

Preservation: 
 
 Respondent patients agree that appellant Sheriff preserved these issues for 

review. 

Argument: 

1.  Appellant Sheriff’s authority to revoke a CHL is constrained by 
statute. 
 

Oregon law limits the authority of a Sheriff to revoke (or decline to issue or 

renew) a concealed handgun license to those circumstances where the holder of the 
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license does not meet the statutory requirements for the issuance of a license under 

ORS §§166.291, 166.292 or where the Sheriff ‘has reasonable grounds to believe that 

the applicant has been or is reasonably likely to be a danger to self or others’ under 

166.293(2).  Bates v. Gordon, 201 Or App 619, 120 P3d 512 (2005), rev’d after 

remand,  212 Or.App. 336, 157 P.3d 1219 (2007).  When it first considered the 

question presented, this Court concluded that “the only statutory basis for revocation 

of a concealed handgun license under ORS chapter 166 is an ‘act or condition that 

would prevent the issuance of a license under 166.291 and 166.292.’”   201 Or App at 

623.  After remand from the Oregon Supreme Court (on an unrelated issue - 

mootness) this Court reversed itself, and held that the 2003 legislative amendments to 

ORS §166.293 (which facially limited bases for revocation to 166.291 and 166.292) 

did not intend to deprive the sheriff of revoking a license where the applicant created 

the concerns described in 161.293(2).  The 2007 Legislature has further clarified this 

by amending ORS §163.293(3)(a) to recite that “Any act or condition that would 

prevent the issuance of a concealed handgun license is cause for revoking a concealed 

handgun license.”  HB 2300; 2007 Or. Laws c.202.  

Thus, the question presented below was necessarily limited to whether these 

patients met the statutory criteria for issuance of the licenses.   

As noted above, Appellant Sheriff concedes that there was no statutory basis 

for revoking these patients’ CHLs.  Respondent patients continue to assert that this 

should be the end of the inquiry. 

/// 
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2.  There is no positive conflict between federal legislation regarding 

controlled substances and firearms, and the Sheriff’s limited authority 
to issue CHLs. 
 

a. Respondent patients’ therapeutic use of medicinal cannabis does 
not necessarily violate the federal Controlled Substances Act. 

 
In Gonzales v. Raich, 545 US 1, 125 S Ct 2195, 162 L Ed 2d 1 (2005), the 

United States Supreme Court held that application of Controlled Substances Act 

(CSA) provisions criminalizing manufacture, distribution, or possession of marijuana 

to intrastate growers and users of marijuana for medical purposes does not violate the 

Commerce Clause.  At least one commentator3 has explained that all the Court did in 

Raich was to remove this one defense (no commerce clause authority to enact) from 

the list of possible defenses to a federal prosecution under the CSA.  Furthermore, as 

appellant notes, the Oregon Attorney General’s opinion relied on by the trial court 

(ER 10-13) makes clear that Raich merely ruled on the narrow issue of whether the 

federal government had the power to regulate intrastate activity under the Commerce 

Clause.   

Appellant Sheriff misunderstands the import of the Attorney General’s 

opinion.  Simply stated, Raich does not ‘invalidate the Oregon Marijuana (sic) 

Program’ (Appellant’s Brief at 17) because there is no positive conflict between the 

Oregon Medical Marijuana Act and the federal Controlled Substances Act. 

Similarly, in United States v. Oakland Cannabis Buyer’s Cooperative, 532 US 

483, 121 S Ct 1711, 149 L Ed 722 (2001), the government had used the injunction 

                                              
3 Then Oregon Assistant Attorney General (and now, Multnomah County Circuit Court Judge) Steven Bushong 
(speaking for himself, and not on behalf of the Attorney General), Oregon State Bar Health Law Section Brown 
Bag Lunch CLE “Medical Marijuana Legal Update” Noon, August 3, 2005, 208 Multnomah County 
Courthouse, Portland.   
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power of the Controlled Substances Act to enjoin the distribution of medicinal 

cannabis.  The Ninth Circuit Court of Appeals reversed the injunction (190 F3d 1109 

(1999)) holding that the distributors had a medical necessity defense.  The Supreme 

Court reversed the Ninth Circuit but, as the concurring opinion points out “Most 

notably, whether the defense might be available to a seriously ill patient for whom 

there is no alternative means of avoiding starvation or extraordinary suffering is a 

difficult issue that is not presented here.”  532 US 483 at 501, 149 L Ed 2d 722 at 738.   

Additionally, appellant Sheriff’s misstates the holding in State v. Liechti, 202 

Or App 649, 123 P.3d 350 (2005).  This Court explained its disposition in Liechti 

thusly: 

Defendant pleaded guilty to driving under the influence of intoxicants 
(DUII), ORS 813.010(1). On appeal, he contends that one of the special 
conditions of probation imposed by the trial court judge-that he turn in his 
Oregon Medical Marijuana Program (OMMP) card and not use marijuana 
during his probation-was unlawful. We conclude that, regardless of the merits 
of his claim, we may not modify the judgment as he requests because doing so 
would have no substantial effect on his rights. ORS 138.230. We therefore 
affirm.  

 
 Liechti, 202 Or App at 651. 
 
 The reason modifying the judgment to delete the illegally imposed condition 

would have had no substantial effect on Liechti’s rights, this Court opined, was, in 

part, that Liechti’s use, possession and cultivation violated federal law.  This 

conclusion, however, is pure obiter dictum.  The above discussion about the OCBC 

case or about Raich was neither briefed nor discussed at oral argument.   

Respondent patients’ point here is that merely being theoretically able to be 

prosecuted federally is not the end of the discussion.  These patients medicinal use of 
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therapeutic cannabis is defensible as medically necessary under federal law as well as 

state law, and for this reason their use is not necessarily illegal under federal law. 

b. Respondent patients are not ‘unlawful user[s] of controlled 
substances’. 

 
 Appellant’s argument on this issue overlooks the fact that the federal courts 

have never ruled upon whether a medical marijuana patient, who is using medical 

marijuana pursuant to state law, may obtain a state concealed handgun license.  The 

federal courts have not ruled whether such a patient may possess a handgun, either.     

 Appellant Sheriff’s reliance United States v. Purdy, 264 F3d 809 (9th Cir 

2001) is misplaced.  Although the Sheriff accurately cites Purdy for the proposition  

that to sustain a conviction under 18 USC §922(g)(3), the government must prove  

“that the defendant took drugs with regularity, over an extended period of time, and 

contemporaneously with his purchase or possession of a firearm.”  Purdy at 812-13, 

he fails to let the Court know that the defendant in Purdy had used cocaine, marijuana 

(non-medicinally), and methamphetamines over the course of four years and 

contemporaneously with his possession of a firearm.  Id at 810-11.  The Purdy 

decision relied upon United States v. Ocegueda, 564 F2d 1363 (9th Cir 1977).  In 

Ocegueda, the defendant had used heroin over the course of six years and during the 

time that he had purchased firearms.  Id at 1364.  Both defendants argued 

unsuccessfully that the federal law prohibiting unlawful users of controlled substances 

was unconstitutionally vague.   

 Clearly there are vast differences between the defendants in those cases and 

petitioners here.  Both of the defendants in Purdy and Ocegueda had used controlled 
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substances unlawfully over a period of years.  No such evidence is present here.  

Furthermore, the defendants in Purdy and Ocegueda were found to have used 

controlled substances during the time that they had purchased or possessed a firearm.  

In this case, Sheriff Gordon has no information that any of these petitioners ever 

possessed a handgun contemporaneous with their medical use of marijuana.  

Requesting issuance of a CHL does not automatically prove that the person possesses 

a handgun at that time or even that that handgun is of a type prohibited to be 

possessed by a person who is found to be an “unlawful user”.  Furthermore, even an 

individual who is an “unlawful user” may possess an “antique firearm” which 

includes a variety of handguns as defined by Federal law at 18 USC §922, but which 

is defined for purposes of state law as a “firearm” in ORS 166.210 which could not be 

lawfully concealed without a Oregon CHL.  Hence, an adjudicated “unlawful user” 

could be in possession of a handgun which they wished to lawfully and in full 

compliance with federal and state law to conceal, which they could not concealed 

carry without the issuance of an Oregon CHL. Therefore it is quite possible for an 

individual to lawfully under Federal and State law to purchase and possess a handgun, 

and possess an Oregon CHL even if they were adjudicated to be an “unlawful user”.    

 Furthermore, respondent patients would have an entirely different 

vagueness challenge than the Purdy and Ocegueda defendants as medical marijuana is 

legally allowed by thirteen states, including Oregon, and even in some instances under 

federal law.  Purdy at 812, quoting Ocegueda at 1366.  (“Had Ocegueda used a drug 

that may be used legally by laymen in some circumstances…we would be faced with 

an entirely different vagueness challenge to the term ‘unlawful user.’”)  
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In United States v. Williams, 216 F.Supp.2d 568 (2002), the defendant was 

found to have possessed a firearm after smoking half of a marijuana cigarette, which 

was also in his possession.  The district court concluded that Williams was not guilty 

of violating 18 USC 922(g) even though he had obviously used a controlled substance 

at the same time that he had possessed a firearm because the government must prove 

that defendant had a pattern of use, continuous use, or prolonged use of a controlled 

substance while in possession of a firearm.  Id. at 576.  The court concluded that the 

government must prove that, while in possession of a firearm, the defendant used 

narcotics so frequently that his use was just sort of an addiction and in such quantities 

as to lose the power of self-control, and pose a danger to the public.  Id. at 573.  

Although true, as appellant Sheriff points out, that inasmuch as Williams is a 

Federal District (trial) Court decision, its holding is not binding on this court, 

however, respondent patients submit that the reasoning is persuasive. 

3. The issuance of a concealed handgun license to petitioners would not 
be likely to deceive a gun dealer into believing that petitioner is legally 
authorized to purchase firearms in violation of 18 USC 922(a)(6). 

 
Separate and apart from the argument above regarding whether (or not) 

respondent patients are prohibited from possessing a firearm under federal law, which 

is a necessary premise for appellant Sheriff’s argument, respondent patients agree 

with and rely upon the trial court’s disposition of this argument: 

Sheriff Gordon makes a related argument that under federal law, a CHL 
may be accepted by a gun seller as proof that the holder is qualified to 
purchase a firearm.  So, the argument goes, by issuing a CHL to a Medical 
Marijuana user who may not legally possess a firearm uder federal law, Sheriff 
Gordon would be misleading a gun seller as to a buyer’s qualifications, which 
is itself a violation of federal law. 
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That argument is wrong on the law.  The cited statute provides, in 

relevant part, that a license to possess or acquire a firearm would substitute for 
a records check only if the “law of the State” requires that such a license would 
not be issued unless “an authorized government official” has determined that 
available information does not indicate “that possession of a firearm by such 
other person would be in violation of law.”  (18 USC Section 922(t)(3).  As 
explained above Oregon law clearly does not require that a CHL may be 
issued only after determining that possession of a firearm by the applicant 
does not violate federal law.  Accordingly, no one could rely on an Oregon 
CHL as a license meeting the requirements of 18 USC Section 922(t)(3). 

 
 Letter opinion at 3, ER at 8 (Emphasis added). 
 

CONCLUSION 

For all the above-stated reasons and authorities, respondent patients 

respectfully request affirmance of the trial court’s decision and judgments. 

 Respectfully submitted this _____ day of May, 2009 
 
 
 
 

__________________________  __________________________ 
Leland R. Berger, OSB #830201  John C. Lucy, IV, OSB #074730 
Of Attorneys for Respondents Paul,  Of Attorneys for Appellants Paul  
Sansone Steven Schwerdt and Lee  Sansone, Steven Schwerdt and 
Wallick      Lee Wallick  
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CERTIFICATE OF SERVICE BY MAIL 

 I hereby certify that on the ____ day of May, 2009, I served the foregoing 

RESPONDENTS’ BRIEF by depositing two true copies of said document in a sealed 

envelope with postage prepaid, addressed as shown below: 

Elmer M. Dickens, Jr. 
Sr. Asst. County Counsel 

Washington County Counsel’s Office 
340 Public Service Building, MS24 

155 N. First Ave. 
Hillsboro, OR 97124 

 
Of Attorneys for Appellant Sheriff Rob Gordon 

 
DATED this ____ day of May, 2009. 

 
 
 
 

_______________________________ 
LELAND R. BERGER, OSB # 830201 

Of Attorney for Respondents Sansone, Schwerdt and Wallick 
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