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 1 

INTERESTS OF AMICI CURIAE 

Amicus curiae Arizona Attorneys for Criminal Justice (“AACJ”) has already 

been granted leave to appear in this case in briefing and at oral argument. 

Amicus curiae National Organization for the Reform of Marijuana Laws 

(“NORML”) is a non-profit educational corporation organized in 1971 under the 

laws of the District of Columbia, with its primary office located in Washington, D.C. 

It has approximately 15,000 dues-paying members, 1.3 million internet-based 

supporters, and more than 154 state-based chapters across the country, including a 

state chapter and several local chapters in Arizona. NORML is a consumer and law-

reform advocacy organization that participates in the national debate over the 

efficacy and reform of state and federal marijuana prohibition laws. Its interests in 

this litigation are more fully set out in its Motion for Leave to file an Amicus Curiae 

Brief filed this date. 

INTRODUCTION 

On November 2, 2010, Arizona voters passed Proposition 203, the Arizona 

Medical Marijuana Act (AMMA). With the enactment of the initiative, qualified 

Arizona residents were able to obtain patient registration cards and thereby granted 

a new civil right to use marijuana medicinally. Marijuana was no longer to be 

stigmatized, but was embraced as a valid and lawful medication for the treatment of 

specific medical conditions. The language of the proposition was carefully 
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constructed to avoid potential pre-emption problems; rather than providing an 

affirmative authorization to use marijuana, it instead prohibited the state and its 

agents from taking any action that would restrict patients’ use of medical marijuana 

pursuant to the AMMA. 

Of course, Arizona was not alone; rather, Arizona was part of a nationwide 

movement that continues to grow from coast to coast. At the time of the submission 

of this brief, 23 states and the District of Columbia have passed laws protecting 

medical marijuana patients. Momentum continues to build with 12 more states 

expected to enact medical marijuana programs by 2019. 11 additional states have 

limited medical marijuana programs that allow use of Cannabidiol, a component of 

the marijuana plant. Voter initiatives in four states (Colorado and Washington in 

2012 and Oregon and Alaska in 2014) have legalized recreational use and sale of 

marijuana. In the last several years, none of the many state voter initiatives seeking 

to legalize marijuana use in some form has failed to achieve a majority vote. 

In recognition of this nationwide movement, and in deference to democracy 

and federalism principles, the U.S. Department of Justice has adopted non-

enforcement policies that promise not to use the Federal Controlled Substances Act 

to prosecute medical marijuana patients, caregivers, and dispensaries. First, on 

August 29, 2013, the Department of Justice, Office of the Deputy Attorney General 

James M. Cole, issued a “Memorandum for All United States Attorneys – Guidance 



 
 3 

Regarding Marijuana Enforcement.” The memorandum announced an expansive 

non-enforcement policy in deference to state medical marijuana programs and 

declined to interfere with state recreational marijuana programs. 

More recently, on December 13, 2014, Congress approved legislation rolling 

back the federal government’s war on medical marijuana patients and providers. The 

law includes an amendment that prohibits the Department of Justice (including the 

Drug Enforcement Administration) from using funds to interfere with state medical 

marijuana laws.1 Thus, the legality of medical marijuana use has reached its tipping 

point at both a state and federal level. Penalizing medicinal use of marijuana is fast 

becoming a thing of the past throughout America.  

The purpose of the AMMA was made clear from the outset.  Section 2(G) of 

Proposition 2032 states quite plainly that: 

State law should make a distinction between the medical and 

nonmedical uses of marijuana. Hence, the purpose of this act is to 

protect patients with debilitating medical conditions, as well as their 

physicians and providers, from arrest and prosecution, criminal and 

other penalties and property forfeiture if such patients engage in the 

medical use of marijuana. (emphasis added). 

 

This purpose is codified in A.R.S. § 36-2811(B)(1), which provides immunity to 

                                                 
1 Evan Halper, “Congress quietly ends federal government’s ban on medical 

marijuana,” Los Angeles Times, Dec. 16, 2014, http://www.latimes.com/nation/la-

na-medical-pot-20141216-story.html (last accessed January 2, 2015). 
2 http://azsos.gov/election/2010/info/PubPamphlet/english/prop203.pdf (last visited 

January 2, 2015). 

http://www.latimes.com/nation/la-na-medical-pot-20141216-story.html
http://www.latimes.com/nation/la-na-medical-pot-20141216-story.html
http://azsos.gov/election/2010/info/PubPamphlet/english/prop203.pdf
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registered patients as follows: 

A registered qualifying patient… is not subject to arrest, prosecution or 

penalty in any manner, or denial of any right or privilege, including any 

civil penalty or disciplinary action by a court or occupational or 

professional licensing board or bureau… [f]or the registered qualifying 

patient's medical use of marijuana pursuant to this chapter, if the 

registered qualifying patient does not possess more than the allowable 

amount of marijuana. 

 

Thus, Arizona’s new public policy ushered in by the AMMA unequivocally 

legitimizes marijuana as medicine and shields registered patients from exposure to 

“criminal and other penalties” that would otherwise result from their marijuana use. 

 Viewing the AMMA as a whole, the clear intent of the voters was to provide 

a comprehensive immunity from denial of “any” right or privilege to “any” 

qualifying registered patient or caregiver, except for limited, enumerated locations, 

without regard to one’s status as being convicted of a crime. For example, possession 

is specifically precluded in a correctional facility. A.R.S. § 36-2802(B)(3). 

Marijuana may not be smoked in a “public place.” A.R.S. § 36-2802(C)(2). 

Employers are permitted to take adverse action against employees who are found to 

be in possession or under the influence of medical marijuana while on the job. A.R.S. 

§ 36-2813(B)(2). No such exception is found, however, in the AMMA that would 

exclude patients from immunity while on probation, and the plain language of the 

AMMA prohibits any State actor – whether a court or a prosecutor – from interfering 

with a medical marijuana patient’s access to medication. 
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ARGUMENTS 

I. The State has misunderstood federal preemption doctrine and has failed 

to address the applicability of the Voter Protection Act. 

 

At no time has the State argued in this litigation that the voters had no power 

to enact the AMMA. Instead, throughout this litigation, the State has relied 

exclusively on a single argument: that the AMMA is preempted by the federal 

Controlled Substances Act and that the “obey all laws” condition of probation 

applies to federal marijuana law regardless of the AMMA. This argument is 

meritless for two reasons. First, Arizona’s mere passage of a contrary law does not 

per se cause interference with the federal government’s enforcement of its own laws. 

Second, it is illuminating that the State has never tried to reconcile its position with 

the DOJ memorandum, and it filed no supplemental brief explaining what is left of 

its preemption argument after the recent Congressional legislation. 

The State’s briefing does not articulate how it believes the federal preemption 

doctrine applies here. Its petition for review cites only one case: Cooper v. Aaron, 

358 U.S. 1 (1958). In relying on this case, the State correctly noted that Cooper 

involved “morally repugnant” legislation and practices whereas the AMMA 

involves “morally justifiable” legislation. Petition for Review, p.5. Yet the State 

failed to appreciate a critical distinction—in Cooper, the Supreme Court was 

protecting the federal constitutional rights of citizens against the actions of an 
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oppressive state. In this case, the legal issue is whether state actors should ignore a 

state voter-approved initiative under the guise of a contrary federal law that state 

actors are not allowed to enforce anyway. AACJ has previously addressed field 

preemption in its brief filed prior to the grant of review; amici will now visit 

additional issues to show why the AMMA is not preempted. 

Pursuant to the Supremacy Clause, Congress has the power to preempt state 

law. Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 372 (2000). Preemption 

is the exception and not the rule, however, as one of the guiding principles of our 

national government is the concept of federalism, enshrined in the Tenth 

Amendment to the United States Constitution. “Federalism, central to the 

constitutional design, adopts the principle that both the National and State 

Governments have elements of sovereignty the other is bound to respect.” Arizona 

v. United States, 132 Ariz. 2492, 2500 (2012). Federal law preempts state laws that 

“stand[] as an obstacle to the accomplishment and execution of the full purpose and 

objectives of Congress.” Hines v. Davidowitz, 312 U.S. 52, 67 (1941). State laws are 

also preempted where “compliance with both federal and state regulations is a 

physical impossibility.” Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 

132, 142-43 (1963).  

“‘In all pre-emption cases, and particularly in those in which Congress has 

“legislated … in a field which the States have traditionally occupied,” … we “start 
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with the assumption that the historic police powers of the States were not to be 

superseded by the Federal Act unless that was the clear and manifest purpose of 

Congress.”’” Wyeth v. Levine, 555 U.S. 555, 565 (2009) (quoting Medtronic v. Lohr, 

518 U.S. 470, 485 (1996), quoting in turn Rice v. Santa Fe Elevator Corp., 331 U.S. 

218, 230 (1947)). The Supreme Court has stated that drugs and health care are fields 

traditionally regulated by state law, and “[a]s it enlarged the FDA’s powers to protect 

the public health and assure the safety, effectiveness, and reliability of drugs, … 

Congress took care to preserve state law.” Wyeth, 555 U.S. at 567 (internal quotes 

omitted). The Court held that a state law imposing stricter labeling requirements than 

those of the FDA was not pre-empted, noting, “Impossibility pre-emption is a 

demanding defense.” Id. at 573. 

“Congress may not simply ‘commandee[r] the legislative processes of the 

States by directly compelling them to enact and enforce a federal regulatory 

program.” New York v. United States, 505 U.S. 144, 161 (1992) (quoting Hodel v. 

Virginia Surface Mining & Reclamation Assn., Inc., 452 U.S. 264, 288 (1981)). The 

Court has “made clear that the Federal Government may not compel the States to 

implement, by legislation or executive action, federal regulatory programs.” Printz 

v. United States, 521 U.S. 898, 925 (1997) (holding that Congress cannot circumvent 

the prohibition established in New York by conscripting a State’s officers directly). 

The anti-commandeering rule dictates that Congressional “commands [to the States] 
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are fundamentally incompatible with our constitutional system of dual sovereignty.” 

Id. at 935.  

The doctrine of impossibility preemption holds that “federal exclusion of state 

law is inescapable … where compliance with both federal and state regulations is a 

physical impossibility for one engaged in interstate commerce.” 3 Florida Lime, 373 

U.S. at 142-43. The Court determined that “maturity of avocados seems to be an 

inherently unlikely candidate for exclusive federal regulation. . . . On the contrary, 

the maturity of avocados is a subject matter of the kind this Court has traditionally 

regarded as properly within the scope of state superintendence.” Id. Marijuana, like 

avocados, is something that comes under the purview of federal regulation, but the 

AMMA in no way interferes with the federal government’s ability to enforce its 

laws. Thus, there is no “impossibility preemption” here. 

Nor is the AMMA an obstacle to the achievement of any federal enforcement 

of the CSA. A state may choose not to regulate in an area where the federal 

government wishes to regulate without running afoul of the preemption doctrine. See 

Hyland v. Fukuda, 580 F.2d 977, 981 (9th Cir. 1978) (“Simply put, Congress has 

                                                 
3 As the Court has determined federal regulation of marijuana to be rooted in the 

power of Congress to regulate interstate commerce, see Gonzales v. Raich, 545 U.S. 

1 (2005), it is fitting to consider the federal interests at stake here to be commercial. 

Congress does not possess a general police power. United States v. Lopez, 514 U.S. 

549, 566 (1995) (“The Constitution … withhold[s] from Congress a plenary police 

power…”). 
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chosen to prohibit an act which Hawaii has chosen not to prohibit; there is no 

conflict…”). Arizona voters were well within their rights to remove state 

prohibitions of medical marijuana, which has no impact on federal law whatsoever. 

Finally, the anti-commandeering doctrine prohibits Congress from requiring 

Arizona to further its CSA objectives by enacting state criminal laws that supplement 

federal criminal laws. See Ter Beek v. City of Wyoming, 823 N.W.2d 864, 873 (Mich. 

App. 2012) (“while Congress can criminalize all uses of medical marijuana, it cannot 

require the states to do the same.”); Conant v. Walters, 309 F.3d 629, 646 (9th Cir. 

2002) (Kozinski, J., concurring) (“[t]hat patients may be more likely to violate 

federal law if the additional deterrent of state liability is removed may worry the 

federal government, but the proper response—according to New York and Printz—

is to ratchet up the federal regulatory scheme, not to commandeer that of the state.”). 

Prior to passage of the AMMA, Arizona, like most other states, criminally 

punished use and possessions of marijuana. There is no evidence that the previous 

statutory framework and the state’s enforcement of its marijuana laws interfered in 

any way with the federal government’s enforcement of federal law within the 

boundaries of Arizona. Now, after passage of the AMMA, those state sanctions have 

been removed through superseding statutes. Amici cannot see how Arizona’s 

decision to “get out of the business of prohibiting some marijuana use” thwarts the 

ability of the federal government to enforce its own laws, and the State has made no 
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effort to provide an explanation. 

On the contrary, the Court of Appeals correctly pointed out that the Supreme 

Court has barred Congress from compelling states to “enact and enforce a federal 

regulatory program.” Reed-Kaliher v. Hoggatt, 235 Ariz. 361, 366 ¶ 19, 322 P.3d 

587, 592 (App. 2014) (quoting New York, 505 U.S. at 161). Rather, the duty to 

enforce federal law is one “belonging properly to federal officials in federal courts.” 

Id. See also Ter Beek, 823 N.W.2d at 874 (Michigan law “is not preempted by the 

CSA because the limited grant of immunity from a ‘penalty in any manner’ pertains 

only to state action and does not purport to interfere with federal enforcement of the 

CSA.”). The State has never addressed Section 2(F) of Proposition 203: “States are 

not required to enforce federal law or prosecute people for engaging in activities 

prohibited by federal law. Therefore, compliance with this act does not put the state 

of Arizona in violation of federal law.” This failure by the State is particularly 

troublesome in light of the fact that the Court of Appeals relied upon it heavily in its 

reasoning. Reed-Kaliher, 235 Ariz. at 365-66 ¶ 18, 322 P.3d at 591-92. 

As shown in AACJ’s brief in support of granting review, the Voter Protection 

Act is a direct result of the state’s executive and legislative branches’ past 

transgressions against the will of the people by undermining the public policy 

established by the voters, specifically legalization of medical marijuana. Regardless 

of the beliefs or suspicions held by government officials that the AMMA is really 
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just cover for recreational use, the plain language of the findings in Section 2 of 

Proposition 203 show that the voters decided that marijuana is in fact medicine. 

Regardless of how prosecutors or judges may feel about this public policy, they may 

not usurp the policymaking function of the initiative process in their capacity as state 

court officials. As a matter of state law, therefore, the voters were entitled to offer 

state law protections for medical marijuana patients without running afoul of 

Congress’s authority to legislate in the field. 

II. The Oath of Office for Public Officials, when combined with the 2014 

voter-enacted amendment to the Supremacy Clause of the Arizona 

Constitution, expressly forbids State agents from using State personnel 

and financial resources to uphold federal law when doing so is contrary 

to the will of the Arizona electorate. 

 

The State also asserts that the oath of office for executive and judicial officers 

to uphold and support the United States Constitution and federal laws as the supreme 

Law of the Land forecloses any further consideration of the issues herein. State’s 

Supplemental Brief (citing A.R.S. § 38-231). This argument is belied by the fact that 

no court in the country (state or federal) has found removal of state penalties under 

a state medical marijuana law to be preempted.4  

                                                 
4 The Oregon Supreme Court found a portion of that state’s act preempted “to the 

extent that ORS 475.306(1) authorizes the use of medical marijuana… We note that 

our holding in this regard is limited to ORS 475.306(1); we do not hold that the 

Controlled Substances Act preempts provisions of the Oregon Medical Marijuana 

Act that exempt the possession, manufacture, or distribution of medical marijuana 

from state criminal liability.” Emerald Steel Fabricators, Inc. v. Bureau of Labor 
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A.R.S. § 38-231(E) states the language of the oath that each state officer must 

take before assuming office: “I, [name], do solemnly swear (or affirm) that I will 

support the Constitution of the United States and the Constitution and laws of the 

State of Arizona … and that I will faithfully and impartially discharge the duties of 

the office…” (emphasis added). Nowhere in this oath can the State find support for 

its desire to uphold federal prohibitions on marijuana. Instead, it is violating the oath 

by refusing to uphold the AMMA. 

The State’s arguments about the oath and pre-emption are further undermined 

by the recent passage of Proposition 122, an amendment to the Supremacy Clause 

of the Arizona Constitution.5 Previously, Ariz. Const. art. II, § 3 simply read: “The 

Constitution of the United States is the supreme law of the land.” Now it reads: 

Section 3. A. The Constitution of the United States is the supreme law 

of the land to which all government, state and federal, is subject. 

 

B. To protect the people’s freedom and to preserve the checks and 

balances of the United States constitution, this state may exercise its 

sovereign authority to restrict the actions of its personnel and the use of 

its financial resources to purposes that are consistent with the 

constitution by doing any of the following: 

1. Passing an initiative or referendum pursuant to article IV, part 1, 

section 1. 

2. Passing a bill pursuant to article IV, part 2 and article V, section 7. 

3. Pursuing any other available legal remedy. 

 

                                                 

and Industries, 230 P.3d 518, 536 (Or. 2010). 
5 http://www.azsos.gov/election/2014/General/Canvass2014GE.pdf (last visited 

January 2, 2015). 

http://www.azsos.gov/election/2014/general/canvass2014ge.pdf
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C. If the people or their representatives exercise their authority pursuant 

to this section, this state and all political subdivisions of this state are 

prohibited from using any personnel or financial resources to enforce, 

administer or cooperate with the designated federal action or program. 

 

The new language of section 3 does not interfere with the federal government’s 

supremacy, only with the federal government’s ability to obtain support from an 

unwilling state government in financing the bidding of the federal government.  

One of the unanswered questions is whether section 3 will be applied to voter 

initiatives that were enacted prior to 2014. The VPA applies to all initiatives passed 

at or after the 1998 general election. Arizona Clean Elections Comm’n v. Brain, 233 

Ariz. 322, 323 ¶ 4, 322 P.3d 139, 140 (2014). The language of the competing voter 

protection acts on the 1998 ballot, Propositions 1046 (referred by the legislature) and 

1057 (initiated by the voters), demonstrates that both the legislature and the people 

know how to limit the scope of a law to prospective application. One of the criticisms 

provided in an argument opposing Proposition 105 and favoring a different voter 

protection act in Proposition 104 was that Proposition 105 failed to protect existing 

initiatives. Since the language in Proposition 122 – which was referred by the 

legislature – does not limit the scope of its applicability to prospective application, 

and nothing in the analysis by the legislative council suggests only prospective 

                                                 
6 http://www.azsos.gov/election/1998/info/pubpamphlet/Prop104.html (last visited 

January 2, 2015). 
7
 http://www.azsos.gov/election/1998/info/pubpamphlet/Prop105.html (last visited 

January 2, 2015). 

http://www.azsos.gov/election/1998/info/pubpamphlet/prop104.html
http://www.azsos.gov/election/1998/info/pubpamphlet/prop105.html
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application, the plain language requires application to voter initiatives passed at 

previous elections, such as the AMMA in 2010. 

The plain language of article II, section 3(C) prohibits “this state and all 

political subdivisions of this state” – which includes the superior court – “from using 

any personnel or financial resources to enforce, administer or cooperate with the 

designated federal action or program” that is contrary to state law and state public 

policy as determined through a voter initiative.  

III. The AMMA bars government actors from taking “any” action to deny 

patients access to medical marijuana. This precludes interpreting the 

“obey all laws” condition of probation as a prohibition on use of medical 

marijuana or otherwise coercing a “waiver” of rights under the AMMA. 

 

The Court of Appeals correctly stated that the respondent judge erroneously 

found that Reed-Kaliher waived the AMMA protections because he was placed on 

probation prior to passage of the AMMA. 235 Ariz 361, 366 ¶ 22, 332 P.3d 587, 592 

(App. 2014). Nonetheless, in dicta in a footnote, the Court of Appeals stated that this 

argument would fail even when applied to those granted probation after 2010. Id. at 

n.3. This opinion was correct for several reasons. 

While it is true that contract principles may be instructive in interpreting 

agreement to conditions of probation, blind application of contract principles in this 

circumstance is not appropriate. Courts are “not always obligated to apply a contract 

analysis to plea agreements because contract law may not provide a sufficient 
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analogy.” Coy v. Fields, 200 Ariz. 442, 445 ¶ 9, 27 P.3d 799, 802 (App. 2001) (citing 

United States v. Carrillo, 709 F.2d 35, 36 (9th Cir. 1983) (“…Cases may arise in 

which the law of contracts will not provide a sufficient analogy and mode of analysis. 

We do not purport to superimpose contract principles upon all such cases.”)). 

Even in a civil context, under general contract principles, “[c]ontract 

provisions are unenforceable if they violate legislation or other identifiable public 

policy.” 1800 Ocotillo, LLC v. WLB Grp., Inc., 219 Ariz. 200, 202 ¶ 7, 196 P.3d 222, 

224 (2008). This Court has just reaffirmed this principle. CSA 13-101 Loop, LLC v. 

Loop 101, LLC, CV-14-0029-PR, ¶ 6 (Ariz. S. Ct., Dec. 31, 2014) (citing Ocotillo 

and Restatement (Second) of Contracts § 178 for principle that “if a contractual term 

is not specifically prohibited by legislation, courts will uphold the term unless an 

otherwise identifiable public policy clearly outweighs the interest in the term’s 

enforcement.” (emphasis added)). “Even when not expressly prohibited, contract 

terms may be invalidated ‘if the legislature makes an adequate declaration of public 

policy which is inconsistent with [them].” Id. ¶ 8 (quoting Shadis v. Beal, 685 F.2d 

824, 833-34 (3d Cir. 1982)). In the context of civil contracts, this Court decided that 

“the identifiable public policy served by A.R.S. § 33-814(A) clearly outweighs the 

interest in enforcing prospective waiver terms” and thus held the contractual terms 

unenforceable. Id. ¶ 24. 

http://www.azcourts.gov/Portals/0/OpinionFiles/Supreme/2014/CV-14-0029-PR.pdf
http://www.azcourts.gov/Portals/0/OpinionFiles/Supreme/2014/CV-14-0029-PR.pdf
http://www.azcourts.gov/Portals/0/OpinionFiles/Supreme/2014/CV-14-0029-PR.pdf
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The language of the AMMA bars the State from taking “any” action that will 

interfere with a registered patient’s access to medical marijuana except in certain 

enumerated locations. In Reed-Kaliher, the Court of Appeals correctly held that the 

express language of A.R.S. § 36-2811(B) prohibits “‘any state actor’ from 

‘den[ying] . . . any right or privilege’ to a ‘registered qualifying patient,’” which 

language necessarily “prevent[s] state actors from conditioning any state benefit on 

the waiver of AMMA rights.” 235 Ariz 361, 366 n.3, 332 P.3d 587, 592 n.3 (App. 

2014) (emphasis added). Allowing prosecutors or courts to exact a “waiver” of 

AMMA rights to obtain the privilege of probation threatens to open a Pandora’s box 

of “waivers” required to obtain any government benefits, id., but the voters of 

Arizona passed a broad, bright-line rule banning any state actors from denying any 

right or privilege precisely to prevent this erosion of a patient’s lawful access to 

medical marijuana. 

Because the AMMA bars “any” action by the State to interfere with the rights, 

privileges, and immunities afforded by the AMMA, these rights afforded by the 

AMMA differ substantively from other waiver provisions in plea agreements. For 

example, a defendant may waive constitutional rights to a jury trial or a restitution 

hearing, both of which are rights that belong to a defendant that the defendant may 

choose to invoke. In contrast, the AMMA bars state actors from taking “any” action 

to deny the defendant his or her rights and immunities. This bar is akin to a restriction 
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on the court’s subject matter jurisdiction. Requiring a defendant to waive AMMA 

immunities and rights for the privilege of being placed on probation constitutes an 

affirmative act by a state actor to deny the privileges and rights under the AMMA, 

and this violates both the spirit and plain language of A.R.S. § 36-2811(B), and as 

such, also violates Arizona’s public policy as set forth by the voters. 

Thus, while it is true that the “power to make decisions regarding probation 

… is solidly within the scope of the judiciary’s authority,” State v. Lyons, 167 Ariz. 

15, 16, 804 P.2d 744, 804 (1990),8 the AMMA’s bar on any state actors imposing 

restrictions on any registered cardholder’s access to medical marijuana except in 

specific locations means that superior courts do not have authority to restrict 

probationers’ medical marijuana used in compliance with the AMMA. This 

interpretation that the specific restrictions to state action regarding medical 

marijuana control over the general rule that courts control probation ensures that the 

will of the voters — i.e., public policy of this State — is given effect. Restricting a 

court’s jurisdiction to deny access to medical marijuana also comports with rules of 

statutory construction because “[t]he rule is that where two statutes conflict, the 

specific statute controls over the general statute.” Berry v. State, Dep’t of Corr., 145 

Ariz. 12, 13, 699 P.2d 387, 388 (App. 1985). 

                                                 
8 See also A.R.S. § 13-901 et seq.; Ariz. R. Crim. P. 27; State v. Stellwagen, 160 

Ariz. 615, 616, 775 P.2d 543, 544 (App. 1989) (“…the imposition of probation is 

clearly within the judiciary‘s authority…”). 
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Moreover, restricting the court’s jurisdiction to interfere with a patient’s 

medications prevents probation terms from running afoul of the Eighth Amendment. 

“The fact that the medicine was prescribed is prima facie evidence that it was 

needed.” Gunter v. State, 153 Ariz. 386, 387-88, 736 P.2d 1198, 1199-1200 (App. 

1987) (emphasis added). The Supreme Court has held that “[d]eliberate indifference 

to a prisoner’s serious medical needs may constitute the unnecessary and wanton 

infliction of pain that the eighth amendment proscribes.” Id. (citing Estelle v. 

Gamble, 429 U.S. 97, 105 (1976)). This gives rise to a cause of action under 42 

U.S.C. § 1983. Interference with a prescribed treatment also may rise to a 

constitutional violation. Id.; Dean v. Coughlin, 623 F. Supp. 392 (D.C.N.Y. 1985). 

Given that a high number of public officials with authority over defendants 

have made clear their desire to ban marijuana use in all forms, any decision by this 

Court that permits regulation of medical use of marijuana via provisions in 

conditions of probation will inevitably result in some officials creating a framework 

for disallowing medication for all but the smallest number of people in their 

respective jurisdictions.  

CONCLUSION 

Courts are not accustomed to holding that trial judges lack discretion to 

impose conditions of probation that might otherwise appear reasonably related to the 

rehabilitation of the probationer. Reed-Kaliher, 235 Ariz. at 367 ¶ 23, 332 P.3d at 
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593 (quoting United States v. Knights, 534 U.S. 112, 119 (2001)). Division Two 

rightly recognized that medical marijuana is set apart from all other otherwise lawful 

activity that may be prohibited as a condition of probation because there is no statute 

that expressly protects those other activities. Id. This Court should affirm the well-

reasoned opinion in Reed-Kaliher. In so doing, trial judges will understand the limits 

of their jurisdiction when crafting a sentence. 

Also needed is a signal to trial judges not to consider a defendant’s medical 

use of marijuana when deciding upon a sentence. In many cases, the sentencing 

judge has discretion whether to impose a prison sentence or suspend the sentence 

and grant probation; and even when granting probation, the judge has discretion to 

impose up to one year in the county jail as a condition of probation. Amici are aware 

of cases in this state where judges have imposed prison sentences where probation 

would otherwise be appropriate based solely on a remark in the pre-sentence report 

that the defendant is a medical marijuana user. Such a decision can only be construed 

as a “penalty” for using marijuana consistently with the AMMA, a practice that is 

prohibited within the plain language of § 36-2811(B). In other cases, judges have 

imposed a condition of probation that patients with severe chronic pain should use 

opiates (regardless of potential addiction issues) rather than marijuana to treat their 

ailments. These decisions also undermine the public policy purpose of the AMMA. 

Amici ask this Court to honor the will of the voters and hold that patients may 
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not be penalized for their medicinal use of marijuana. This Court should affirm the 

opinion of the Court of Appeals in this case and vacate Division One’s opinion in 

Polk v. Hancock, __ Ariz. __, __ P.3d __, 2014 WL 623701 (App. 2014). 
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