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NATURE OF THE CASE 

 
 On October 26, 2009, the defendant entered a plea of guilty to the 

offense of knowingly and unlawfully possessing with the intent to deliver 

more than five thousand (5000) grams of a substance containing cannabis in 

violation of Section 5(g) of the Cannabis Control Act (720 ILCS 550/1, et seq.). 

Prior to sentencing, Yoselowitz filed a motion to declare the sentencing 

provision of 720 ILCS 550/5(g) unconstitutional. On March 25, 2010, the 

circuit court heard evidence and oral argument in support of Yoselowitz’s 

fully-briefed motion to declare the sentencing provision of 720 ILCS 550/5(g) 

unconstitutional and, thereafter, denied that motion. On March 25, 2010, the 

circuit court sentenced Yoselowitz to a total of twelve (12) years of 

imprisonment. 

Thereafter, Yoselowitz filed his timely motion to reconsider and 

memorandum in support thereof. On September 21, 2010, the circuit court 

denied the motion to reconsider. Yoselowitz filed a notice of appeal on 

September 29, 2010. 
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ISSUES PRESENTED FOR REVIEW 

 1. Whether the sentencing provision of 720 ILCS 550/5(g), as 

applied to Ryan Yoselowitz, is unconstitutional. 

2. Whether the sentencing provision of 720 ILCS 550/5(g) is 

unconstitutional. 

 3. Whether the sentencing provision of 720 ILCS 550/5(g), as 

applied to Ryan Yoselowitz, violated the proportionate penalties clause of the 

Illinois Constitution (ILL. CONST. 1970, art. I, § 11). 

 4. Whether the sentencing provision of 720 ILCS 550/5(g), as 

applied to Ryan Yoselowitz, violated the due process clause of the Illinois 

Constitution (ILL. CONST. 1970, art. I, § 2). 

 5. Whether the sentencing provision of 720 ILCS 550/5(g), as 

applied to Ryan Yoselowitz, violated the due process clause of the United 

States Constitution (U.S. CONST., amend. XIV). 

 6. Whether the sentencing provision of 720 ILCS 550/5(g), as 

applied to Ryan Yoselowitz, violated the prohibition of cruel and unusual 

punishment under the eighth amendment to the United States Constitution 

(U.S. CONST., amend. VIII). 
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JURISDICTION 

 The defendant’s appeal is from a final judgment of conviction, 

pursuant to Article VI, Section 6 of the Illinois Constitution and Illinois 

Supreme Court Rules 603 and 606. The defendant pled guilty to knowingly 

and unlawfully possessing with the intent to deliver more than five thousand 

(5000) grams of a substance containing cannabis in violation of 720 ILCS 

550/5(g) and was sentenced on March 25, 2010. Final judgment against 

Yoselowitz was entered on September 21, 2010 in denying the motion for 

reconsideration, and he appealed the judgment on September 29, 2010. 



 14 

STATUTORY PROVISIONS INVOLVED 

The relevant Section of the Cannabis Control Act (720 ILCS 550/1, et 

seq.) is set forth below: 

Section 5. It is unlawful for any person knowingly to 

manufacture, deliver, or possess with intent to deliver, or 

manufacture, cannabis. Any person who violates this section 

with respect to: 

………………………….. 

(g) more than 5,000 grams of any substance containing 

cannabis is guilty of a Class X felony for which a fine not 

to exceed $200,000 may be imposed. 

720 ILCS 550/5. (Appx. H) 
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STATEMENT OF FACTS 

A. Factual Background. 

 On March 6, 2009, Ryan Yoselowitz (“Yoselowitz”) was arrested on 

Interstate 55 for speeding by the Illinois State Police Task Force Six Unit.1 (R. 

C00109) Yoselowitz fled the traffic stop and a brief chase ensued. (R. C00109) 

Yoselowitz was found in possession of over twenty (20) pounds of cannabis that 

was packaged for sale in 23 individual units and four glass jars. (R. C00109) 

This purported cannabis went to the Illinois State Police Morton Forensic 

Science Laboratory where an analysis was performed by Illinois State Police 

certified forensic scientist Joni Little. (R. C00109) The actual weight of the 

cannabis seized without the packaging materials was about 10,304 grams 

(about 23 pounds) of what was confirmed to be cannabis. (R. C00109) The 

cannabis was individually packaged in one-pound, brick-type units for sale. (R. 

C00109) Prior to the traffic stop there were several conversations between a 

confidential informant and the Illinois State Police Task Force Six Unit making 

arrangements for the cannabis for distribution and sale to further support the 

                                                
1 The record consists of the following: 1) a two-volume Common Law Record 
(“R.”) filed on December 1, 2010; 2) a one-volume Report of the Proceedings of 
the March 10, 2010 Hearing on Motion to Declare Sentencing Provision 
Unconstitutional and Sentencing Hearing (“T1.”) filed on December 1, 2010; 
3) a one-volume Report of the Proceedings of the September 21, 2010 Hearing 
on Motion to Reconsider Sentencing (“T2.”) filed on December 1, 2010; and 4) 
a one-volume Exhibits (“E.”) filed on December 1, 2010. To the extent that 
some of the materials in the Common Law Record may include two-sided 
documents that are numbered on only the facing page, when citations to the 
second side are necessary, they will be given with an “A” appended to the 
page number (i.e., “R. C2000A” would be the other side of the page). 
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intent to deliver element of the offense. (R. C00109) Yoselowitz was providing 

the cannabis to the confidential informant on a “front” or credit basis. (R. 

C00109) 

 Also, later on March 6, 2009, a search warrant was executed on the 

apartment residence of Yoselowitz at 2066 North Stave Street in Chicago and 

an additional thirteen (13) pounds of cannabis packaged for sale in a similar 

manner was seized. (R. C00109) The aforementioned additional thirteen (13) 

pounds of cannabis was found along with packaging materials, scales, and a 

money counter. (R. C00109) 

B. Procedural Background. 

 On May 8, 2009, Yoselowitz was charged by information No. 2009 CR 

000416 the offense of knowingly and unlawfully possessing with the intent to 

deliver more than five thousand (5000) grams of a substance containing 

cannabis in violation of 720 ILCS 550/5(g), a Class X felony. (R. C00011; 

Appx. A) On October 26, 2009, Yoselowitz entered a blind plea of guilty. (R. 

C00108-12, C00450; Appx. B-E) 

 On January 22, 2010, Yoselowitz filed his motion to declare the 

sentencing provision of 720 ILCS 550/5(g) unconstitutional. (R. C00118) 

Pursuant to ILL. SUP. CT. R. 19, in addition to the Office of the McLean 

County State’s Attorney, the aforementioned motion was served on the Office 

of the Illinois Attorney General. On March 5, 2010, the government, through 

the Office of the McLean County State’s Attorney, filed its response to 
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defendant’s motion to declare the sentencing provision of 720 ILCS 550/5(g) 

unconstitutional. (R. C00149) On March 5, 2010, the government, through 

the Office of the Illinois Attorney General, filed its response to defendant’s 

motion to declare the sentencing provision of 720 ILCS 550/5(g) 

unconstitutional. (R. C00151) On March 19, 2010, Yoselowitz filed his reply 

in support of his motion to declare the sentencing provision of 720 ILCS 

550/5(g) unconstitutional. (R. C00170) On March 25, 2010, the circuit court 

heard evidence (including the testimony of Christopher Glenn Fichtner, MD, 

MPE, FACPE, who is the former Director of Mental Health for the Illinois 

Department of Human Services) and oral argument in support of Yoselowitz’s 

fully-briefed motion to declare the sentencing provision of 720 ILCS 550/5(g) 

unconstitutional and, thereafter, denied that motion. (T1. P78, lines 22-24; 

Appx. G, p000014) Thereafter, the circuit court sentenced Yoselowitz to a 

total of twelve (12) years of imprisonment. (R. C00220; T1. p133; Appx. G, 

p000014) The circuit court found that Yoselowitz had no history of violence or 

that this was a crime of violence. (T1. p129, 131-32) Moreover, Yoselowitz’s 

conduct neither caused nor threatened serious physical harm. (T1. p131-32) 

On April 22, 2010, Yoselowitz filed his timely motion to reconsider the 

sentence, pursuant to Supreme Court Rule 604(d). (R. C00237) On July 29, 

2010, Yoselowitz filed his memorandum in support of his motion to 

reconsider. (R. C00262) On September 21, 2010, the circuit court heard oral 



 18 

argument on the motion and, thereafter, denied the motion to reconsider. (R. 

14; T2 p22, lines 22-23; Appx. G, p000017)  

Yoselowitz filed a timely notice of appeal on September 29, 2010. (R. 

C00472; Appx. F, p000007) 
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STANDARD OF APPELLATE REVIEW 

 The question of whether a statute is constitutional is subject to de novo 

review. People v. Moss, 206 Ill. 2d 503, 520, 795 N.E.2d 208 (2003). 
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ARGUMENT 

Defendant requests this Court declare 720 ILCS 550/5(g) 

unconstitutional and, in doing so, notes that it takes courage to declare acts 

unconstitutional and to declare ones convictions, “no matter how unpopular it 

may be to do so.” Naftalin v. King, 257 Minn. 498, 504 102 N.W.2d 301 (Minn. 

1960) (Knutson, J., dissenting). “The people have the right to expect that the 

members of [the courts] will possess the courage and integrity necessary to 

declare unconstitutional any legislation which contravenes the rights of the 

people as set forth in the due process and equal protection clauses of both 

[state and federal] Constitutions. [The courts] should invoke these 

constitutional guarantees to protect the rights of those who are wronged by 

such legislation and should not be servile to any interest or influence 

regardless of the power it wields.” Werner v. Southern Cal. Associated 

Newspapers, 35 Cal. 2d 121, 149, 216 P.2d 825, 842 (Cal. 1950) (Carter, J., 

dissenting). 

Defendant does not ask this court to reform the Cannabis Control Act, 

but to rule that the relevant section, 720 ILCS 550/5(g), it is unconstitutional 

as written. Thereafter, if the mantle of reform is to be taken up, then such 

appropriate, non-unconstitutional legislation may be enacted by the 

legislative branch. 
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I. 

HISTORY OF ILLINOIS MARIJUANA LAW 
AND THE CURRENT SCIENCE INDICATING 
LIMITED HARM FROM ITS USE/SALE. 

 
A. Background on Illinois Cannabis/Marijuana Law. 

 1. Pre-Cannabis Control Act Marijuana Law. 

 Until the inclusion of marijuana in the Uniform Narcotic Drug Act in 

1932 and the passage of the Marihuana Tax Act in 1937, there was no 

“national” public policy regarding the drug. Richard J. Bonnie & Charles H. 

Whitebread, II, The Forbidden Fruit and the Tree of Knowledge: An Inquiry 

Into the Legal History of American Marijuana Prohibition, 56 VA. L. REV. 6 

(1970). According to Bonnie and Whitebread, the rationale for criminalization 

of marijuana in the early 1900’s was different in western versus eastern 

states: (a) the rationale in western states of the country was the use of 

marijuana by Mexican immigrants (“Class Legislation”); and (b) the rationale 

in the eastern states was that use of marijuana was expected to increase as a 

direct result of the restrictions of opiates and cocaine (“Substitution”). Id. 

Historically, the courts, like the legislatures, relied on nonscientific materials 

to support the proposition that marijuana was an addictive, mind-destroying 

drug productive of crime and insanity. Id. 

In 1971, the Supreme Court of Illinois declared that Illinois’ 

classification under the Narcotic Drug Act was declared unconstitutional. 

People v. McCabe, 49 Ill. 2d 338, 275 N.E.2d 407 (1971). In reaching its 
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decision, the Court notes that marijuana was different…“marijuana more 

closely resembles drugs placed in the Drug Abuse Control Act. It is, 

comparatively speaking, dissimilar from drugs under the Narcotic Drugs 

Act.” McCabe, 275 N.E.2d at 413 (It found no rational basis for classifying it 

with drugs and, thus, crimes that were distinctly different in nature). 

2. Cannabis Control Act and Legislative Intent. 

Thereafter, the Illinois legislature established a regulatory system for 

marijuana through a separate act, the Illinois Cannabis Control Act 

(“Cannabis Control Act”), 720 ILCS 550/1, et seq.. People v. Mathey, 99 Ill. 2d 

292, 458 N.E.2d 499, 502 (1983). The Cannabis Control Act was passed in 

1978. At that time, law makers believed that marijuana caused “physical, 

psychological and sociological damage,” as the act asserted, but that it 

nevertheless “occupies the unusual position of being widely used and 

pervasive” in Illinois, and so it was time to establish a “reasonable penalty 

system” that focused on “commercial traffickers and large-scale purveyors.” 

720 ILCS 550/1. Representative Kelly told members of the Illinois House of 

Representatives, regarding House Bill 700 that “in the wintertime when the 

windows are rolled up, if a passenger is smoking marijuana, the driver of the 

vehicle can get just as affected as the passenger.” (daily ed. May 21, 1977, 

p59) (statement of Rep. Kelly). Even then cannabis was being championed for 

its medical benefits, so in the name of “research,” the act gave the 
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Department2 permission to “authorize” licensed physicians to use it to treat 

“glaucoma, the side effects of chemotherapy or radiation therapy in cancer 

patients or such other procedure certified to be medically necessary.” 720 

ILCS 550/11. So, technically, Illinois authorized medical marijuana in 1978, 

but implementation was, first, left to the Department of Human Services and 

it never took action on it. Secondly, it could only act “with the written 

approval of the Department of State Police.” That the last time the 

sentencing provision of 720 ILCS 550/5(g) were reviewed by the Illinois 

Legislature was fourteen (14) years ago, in 1997. 

The Act begins with a legislative declaration of purpose and reads: 

The General Assembly recognizes that (1) the current state of 

scientific and medical knowledge concerning the effects of 

cannabis makes it necessary to acknowledge the physical, 

psychological and sociological damage which is incumbent upon 

its use; (2) the use of cannabis occupies the unusual position of 

being widely used and pervasive among the citizens of Illinois 

despite its harmful effects; and (3) previous legislation enacted 

to control or forbid the use of cannabis has often unnecessarily 

and unrealistically drawn a large segment of our population 

within the criminal justice system without succeeding in 

                                                
2 “Department” means the Illinois Department of Human Services (as 
successor to the Department of Alcoholism and Substance Abuse) or its 
successor agency. 720 ILCS 550/3(c). 
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deterring the expansion of cannabis use. It is, therefore, the 

intent of the General Assembly, in the interest of the health and 

welfare of the citizens of Illinois, to establish a reasonable 

penalty system which is responsive to the current state of 

knowledge concerning cannabis and which directs the greatest 

efforts of law enforcement agencies toward the commercial 

traffickers and large-scale purveyors of cannabis. To this end, 

this Act provides wide latitude in the sentencing discretion of 

the courts and establishes penalties in a sharply rising 

progression based on the amount of substances containing 

cannabis involved in each case. 

Mathey, 458 N.E.2d at 502-03 (citing and quoting ILL. REV. STAT. 1981, ch. 56 

1/2, par. 701)). 

In 1980, then-Senator James L. Gitz, when addressing a proposed bill 

[Senate Bill 1505] regarding paraphernalia, stated that “if you think, for one 

moment, that any student at Illinois State University or the University of 

Illinois, for some reason, is not going to use cannabis or any of the other 

substances…were illegal, I think you’re…you’re greatly mistaken. You know, 

I’m not…I’m not casting aspersion upon the intent of the legislation. If I felt, 

for one moment, that this bill, in any way, shape, or form would have a 

positive impact in addressing the problems we got in the society, in the drug 

laws, then I would be the first one to stand in line to introduce it or to 
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support it. But the fact is, is that you folks keeping raising the penalties and 

telling yourself you’re doing something about the problem, you put a bill like 

this in, which is so wide that even a normal pipe is going to quality. And then 

we pat ourselves on the back and believe we’ve done something constructive, 

and that it just utter nonsense.” 81st General Assembly, Regular Session, 

May 20, 1980, p13. 

Thirty-three (33) years following its implementation, the Illinois 

Cannabis Control Act has done nothing but unconstitutionally punish. 

Moreover, as demonstrated below, the law has not affected marijuana use. 

Nationally, an average of 5.1 percent of persons reported using 

marijuana in the past month from 1999 through 2001. U.S. Department of 

Health and Human Services Substance Abuse and Mental Health Services 

Administration Office of Applied Studies, THE NSDUH REPORT, Marijuana 

Us in Substate Areas (June 16, 2005). In Illinois, annual averages of 

marijuana use is average to above-average. Id. (based upon Wright, D., & 

Sathe, N. (2005). State estimates of substance use from the 2002-2003 

National Surveys on Drug Use and Health (DHHS Publication No. SMA 05-

3989, NSDUH Series H-26). Rockville, MD: Substance Abuse and Mental 

Health Services Administration, Office of Applied Studies). 

According to one report, about 7 million people in the U.S. population 

use marijuana weekly. U.S. Department of Health and Human Services 

Substance Abuse and Mental Health Services Administration Office of 
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Applied Studies. National household survey on drug abuse. Washington, DC: 

US Government Printing Office, 1999. A more recent report indicates that 

“[i]n 2003, more than 25 million persons (10.6 percent) aged 12 or older [the 

sampled population] reported past year use of marijuana. An estimated 3.1 

million persons (1.3 percent of the population and 12.2 percent of past year 

marijuana users) were daily marijuana users (i.e., they used marijuana on 

300 or more days in the past 12 months).” Office of Applied Studies, 

Substance Abuse and Mental Health Services Administration, THE NSDUH 

REPORT, Daily Marijuana Users (November 26, 2004). 

“Slight more than half of Americans aged 12 or older [the sampled 

population] reported being current drinkers of alcohol in a 2007 survey (51.1 

percent). This translates to an estimated 126.8 million people, which is 

similar to the 2006 estimate of 125.3 million people (50.9 percent).” U.S. 

Department of Health and Human Services Substance Abuse and Mental 

Health Services Administration Office of Applied Studies, Results from the 

2007 National Survey on Drug Use and Health: National Findings (Sept. 

2008). “Alcohol present in blood concentrations around the legal limit (0.10 

g/dl) in most American States is more impairing than anything subjects have 

show after THC alone in our studies.” U.S. Department of Transportation 

National Highway Traffic Safety Administration, Marijuana, Alcohol and 

Actual Driving Performance, p39 (July 1999). Based on the studies, alcohol 

has been shown that its potential harmful effects far outweigh those of 
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marijuana use. As an aside, if a defendant committed an aggravated driving 

under the influence (DUI) that proximately cause death to another, which is 

a Class 2 felony, 625 ILCS 5/11-501, shall be sentenced to a term of 

imprisonment not less than 3 years and not more than 14 years if the 

violation resulted in the death of one person. It is sentenced at far less than 

Section 550/5(g). Here, Yoselowitz was sentenced to 12 years for knowingly 

and unlawfully possessing with the intent to deliver marijuana. 

B. Other States’ Marijuana Laws and Policy. 

Numerous prominent political leaders, including California governor, 

Arnold Schwarzenegger, have suggested it is time for open debate on 

legalization of marijuana. Fifteen (15) states and Washington, D.C. have 

legalized medical marijuana use,3 and Illinois is in-step to join them. 

                                                
3 Alaska (ALASKA STAT. §§ 17.37.10 - 17.37.80 (2007)); Arizona (Proposition 
203 approved by voters on November 2, 2010); California (California 
Compassionate Use Act 1996, CAL. HEALTH & SAF. CODE, § 11362.5 (1996) 
(codifying voter initiative Prop. 215) and CAL. HEALTH & SAF. CODE, §§ 
11362.7 - 11362.83 (2003) (codifying SB 420)); Colorado (C.O. CONST. art. 
XVIII, §14 (2001) (codified as §0-4-287 art. XVIII)); District of Columbia (D.C. 
Council Members enacted legislation in May 2010 authorizing establishment 
of regulated medical marijuana dispensaries in the District of Columbia); 
Hawaii (HAW. REV. STAT. §§ 329-121 to 329-128 (2008)); Maine (ME. REV. 
STAT. tit. 22, § 2383-B(5), (6) (1999) (amended 2001)); Maryland (Maryland 
Darrell Putman Compassionate Use Act, MD. CODE ANN., Crim. Law §5-
601(c)(3)(II) (2003)); Michigan (Michigan Medical Marihuana Act, MICH. 
COMP. LAW §§ 333.26421 - 333.26430 (2008)); Montana (Montana Medical 
Marijuana Act, MONT. CODE ANN. §§ 50-46-1 to 50-46-2 (2007)); Nevada (NEV. 
REV. STAT. §§ 453A.010 - 453A.240 (2008)); New Jersey (passed by New 
Jersey Assembly and Senate on January 11, 2010); New Mexico (Lynn and 
Erin Compassionate Use Act, N.M. STAT. ANN. § 30-31C-1 (2007)(; Oregon 
(Oregon Medical Marijuana Act, OR. REV. STAT. § 475.300 (2007)); Rhode 
Island (The Edward O. Hawkins and Thomas C. Slater Medical Marijuana 
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The following thirteen (13) states have passed laws decriminalizing 

marijuana: Alaska, California, Colorado, Maine, Massachusetts, Minnesota, 

Mississippi, Nebraska, Nevada, New York, North Carolina, Ohio, and 

Oregon. Typically, decriminalization means no prison time or criminal record 

for first-time possession of a small amount of personal consumption. The 

conduct is treated like a minor traffic violation. It should be stated that 

decriminalizing marijuana in smaller amounts, clearly necessitates the need 

to decriminalize all possession, because the people who obtain the small 

amounts must get it from those possess larger amounts. 

Material polls show close to half of American adults are now open to 

legalizing marijuana. 

Rep. Steve Cohen, D - Tenn. Challenged FBI Director Robert Miller to: 

“Name one or couple of parents who have lost their lives to 
marijuana” 

 
  “Can’t,” Miller replied. 
 
  “Exactly because that hasn’t happened,” Cohen said. 
 

Rep. Dennis Kucenich, has noted that both presidents Barack 

Obama and Bill Clinton acknowledged trying marijuana and said: 

“Apparently that didn’t stop them from achieving their goals in 
life” 

   
  Kucenich further said: 
 
                                                                                                                                            
Act, R.I. GEN. LAWS § 21-28.6 (2006)); Vermont (Therapeutic Use of Cannabis, 
VT. STAT. ANN. tit. 18, §§ 4471- 4474d (2003)); Washington (WASH. REV. CODE 
§§ 69.51A - 69.51A.901 (2007)). 
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“We need to come at this [legalizing marijuana] from a point of 
science and research and not from mythologies or fears” 

 
C. Background on Cannabis/Marijuana and Its Effects. 

The law does not reflect the current state of knowledge regarding 

cannabis. If it had, then the law would not exist in its current state as 

cannabis has been scientifically proven to be safe (or, at least, as safe legal 

drugs), and a strong argument can be made the responsible use is a net 

benefit to adult human health. That knowledge of the characteristics and the 

effects of the drug, commonly called marijuana, which is obtained from the 

leaves of the female hemp plant, cannabis sativa, has developed rapidly in 

the last decade. (T1, pp41-42) 

 The actual physical symptoms of marijuana use typically include are 

an increase in pulse rate, a slight elevation in blood pressure, conjuctival 

vascular congestion, a rise in blood sugar, urinary infrequency, dryness of the 

mouth and throat. There is usually a marked increase in appetite. McCabe, 

49 Ill. 2d at 344. No deaths due to overdose have been registered, directly on 

indirectly. McCabe, supra; www.legalizationofmarijuana.com. 

Almost all authorities agree that marijuana is not a narcotic or 

addictive. Unlike opiate drugs, it does not produce a physical dependency and 

upon abstention there are no withdrawal symptoms. McCabe, supra. Its use 

does not singularly or extraordinarily lead to opiate addiction or to aggressive 

behavior or criminal activity. 
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D. Side Effects of Use of Marijuana (a Comparison). 

Unlike marijuana, heroin and morphine are true narcotic analgesics in 

the sense that their use produces a marked indifference to pain. In addition, 

when injected intravenously a warm flushing of the skin and intense 

pleasurable sensations in the lower abdomen will result. Repeated usage of 

these drugs in a comparatively short time will result in the development of a 

tolerance, that is, a state which requires a gradually increasing dosage to 

permit the drug to attain the effect desired. Both a psychological and 

compelling physical dependence result from the use of ‘hard narcotics.’ The 

physical dependence develops in intensity with continued use and requires 

the continued administration of the drug to avoid withdrawal symptoms. It 

appears that the subjective action of the morphine-type drugs also involve 

changes in mood, an inability to concentrate and the development of apathy. 

Physical degeneration occurs, arising from drug preoccupation, personal 

neglect, malnutrition and susceptibility to infections. Overdosage can cause 

death through excessive respiratory depression. Early withdrawal symptoms 

include lacrimation, nasal discharge, yawning and perspiration. Later, 

dilated pupils, loss of appetite, gooseflesh (thus, the expression ‘cold turkey’) 

restlessness and increased irritability and tremor will appear. At its peak 

intensity, the syndrome includes high irritability, insomnia, violent yawning, 

severe sneezing and lacrimation. Nausea and vomiting are common, as are 

intestinal spasms and diarrhea. Increased heartbeat and elevated blood 
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pressure, as well as muscular spasms, abdominal cramps and pains in the 

bones and muscles of the back are common. Death due to cardiovascular 

collapse can result from withdrawal. The symptoms are caused by the drug-

induced alterations at the cellular level, most prominently in the central 

nervous system. Most authorities consider that the drug addict’s frequent 

involvement in criminal activity results from his acute need for the drug 

rather than because of the action of the drug itself. The term addiction refers 

to the physical, rather than a psychological dependence on the drug.” 

McCabe, 49 Ill. 2d at 342-43. 

Cocaine is, too, unlike marijuana. Cocaine is a powerful stimulant, 

whereas the morphine-type drugs have a depressing action. Cocaine is also 

further unlike the opiates in that it does not have effects of tolerance or 

physical dependence and abstention does not cause acute withdrawal 

symptoms. However, because of its potent nature, it induces intense physical 

and mental excitation and a marked reduction in normal inhibitions which 

often results in aggressive and even violent behavior. Intense hallucinations 

and paranoid delusions are common and, because of this, cocaine users 

frequently attempt to dilute the experience with a depressant such as heroin 

or morphine. McCabe, 49 Ill. 2d at 343-44. 

Depressant and stimulant drugs include the barbiturates 

(depressants), the amphetamines (stimulants), and the hallucinogens. The 

drugs psilocybin, peyote, mescaline and what is commonly called LSD 
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(lysergic acid diethylamide) are examples of the hallucinogens. Frequent use 

of the barbiturates at high dosage levels leads invariably to the development 

of physical dependence, tolerance and severe withdrawal symptoms, similar 

to those associated with heroin use. The effects of barbiturate intoxication 

resemble those of alcoholic intoxication. There is a general sluggishness, 

difficulty in concentrating and thinking, speech impairment, memory lapse, 

faulty judgment and exaggeration of basis personality traits. Irritability and 

quarrelsomeness are common. Hostile and paranoid ideas as well as suicidal 

tendencies can occur. Barbiturates are said to be the most frequently used 

chemical in suicides in the United States. Accidental death from an overdose 

also can occur. There is a clear association between barbituric intoxication 

and accidents and traffic fatalities. The drug can depress a wide range of 

functions, including the nerves, skeletal muscles and the cardiac muscle. 

Barbiturates are frequently used by heroin addicts to boost the effect of week 

heroin. The consensus of the amphetamines (stimulants) is that, unlike the 

barbiturates, their abuse does not lead to a physical dependence, but the 

development of a high tolerance and a strong psychological dependence are 

common. Occasional dosage under medical supervision causes only an 

elevation in mood and a state of wellbeing. Long-term dependence, however, 

leads to serious mental and physical problems. Malnutrition and debilitation 

due to self-neglect will appear. A well-known complication of amphetamine 

abuse is paranoid schizophrenia. The user may react violently to his 
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persecutive delusions. Visual and auditory hallucinations occur and can 

persist long after use is discontinued. Although true withdrawal symptoms do 

not occur, the latter states of excitement and mental disarrangement are 

difficult to endure. To take the edge off this tense euphoria, the user will 

sometimes turn to barbiturates or the opiates. Special mention should be 

made of one particular amphetamine, methamphetamine, commonly called 

‘speed.’ Its effects are generally the same as other amphetamines, only 

markedly intensified. There is evidence that large doses result in permanent 

brain damage. The drug’s lethal qualities are well documented. The potential 

for violence, paranoia and physical depletion are substantially more severe. 

McCabe, 49 Ill. 2d at 345-46. 

Additionally, unlike marijuana are the hallucinogens or the 

‘psychedelics.’ LSD is the best known and one of the highly potent forms of 

these drugs. Less potent hallucinogens include psilocybin, peyote, and 

mescaline. A true physical addiction does not occur with LSD, in that 

withdrawal effects do not follow abstinence. Frequent use of LSD will lead 

rapidly, however, to the development of a high tolerance. Psychological 

dependence develops as it does with exposure to almost any substance that 

alters the state of consciousness. During LSD-intoxication severe panic and 

paranoid reactions are encountered. Attempts at suicide as well as 

uncontrolled aggression are among the dangers to the intoxicant. 

Hallucinations are common, accompanied by feelings of grandiosity and 
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omnipotence.  Recurrences of the LSD experience weeks or months after the 

last drug intake are well known. Various emotional disorders have been 

observed following exposure to LSD. A chronic anxiety state is the most 

common. Prolonged psychotic reactions also have been identified with LSD. 

Too, there is also growing evidence that LSD can cause chromosomal damage. 

McCabe, 49 Ill. 2d at 346-47. 

Notably, the White House Domestic Council Drug Abuse Task Force, 

White Paper on Drug Abuse (Sept. 1975) urged that marijuana possession 

offenses be “de-emphasized” because cannabis posed the least risk of harm to 

individuals and to society compared to other drugs. Id. at 33. Also, at the 

same time that Congress passed the Controlled Substances Act, it created the 

National Commission on Marihuana and Drug Abuse. See 21 U.S.C. § 801 

(note). The Commission’s First Report concluded at 56-67: 

A large amount of research has been performed in man and 

animals regarding the immediate effect of marihuana on bodily 

processes. No conclusive evidence exists of any physical damage, 

disturbances of bodily processes or proven human fatalities 

attributable solely to even very high doses of marihuana. 

First Report of the National Commission, Marihuana: A Signal of 

Misunderstanding (Mar. 1972). The Commission recommended that the 

possession of marijuana for personal use no longer be a criminal offense. Id. 

at 152-54. In sum, evidence of any alleged ill effects of marijuana has been 
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refuted. See, e.g., Marihuana and Health, Second Annual Report to Congress 

from the Secretary of Health, Education and Welfare, 111-132 (1972); 

Marihuana and Health, Third Annual Report to Congress from the Secretary 

of Health, Education and Welfare, 129-153 (1973); Marihuana and Health, 

Fourth Annual Report to Congress from the Secretary of Health, Education 

and Welfare, 93-121 (1974); Marihuana and Health, Fifth Annual Report to 

Congress from the Secretary of Health, Education and Welfare, 78-112 (1975); 

Marihuana and Health, Sixth Annual Report to Congress from the Secretary 

of Health, Education and Welfare (1976); Marihuana and Health, Seventh 

Annual Report to Congress from the Secretary of Health, Education and 

Welfare, 15-35 (1977); Marihuana and Health, Education and Welfare, 7-26 

(1980). 

Today marijuana does have a number of “currently accepted medical 

uses” in this country, particularly in the treatment of glaucoma and patients 

receiving cancer chemotherapy, which have been recognized by laws passed 

between 1978 and 1996 in thirty-four states and the District of Columbia.4 

                                                
4 Other therapeutic uses include: appetite stimulant for AIDS patients; anti-
convulsant for epileptics; reduction of muscle spasticity accompanying 
multiple sclerosis, cerebral palsy, dystonia, paraplegia, and quadriplegia; 
relief from chronic pain, particularly that associated with the foregoing 
afflictions; migraine headache relief; anti-inflammatory and pain reliever for 
rheumatic diseases, including osteoarthritis and ankylosing spondylitis; relief 
from severe itching (pruritis); relief of symptoms of PMS, menstrual cramps 
and labor pains; and treatment for depression, insomnia and mood disorders. 

Less common medical uses for cannabis include: asthma relief; relief 
from the symptoms of Crohn’s disease, scleroderma and diabetic 
gastroparesis; treatment for pseudotumor cerebri; and tinnitus. 
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E.   Christopher Glenn Fitchner, MD’s Testimony in Support of 
Defendant’s Motion to Declare the Sentencing Provision of 720 
ILCS 550/5(g) Unconstitutional. 

 
On Mary 25, 2010, the trial court agreed that Christopher Glenn 

Fitchner, MD was an expert. (T1, pp17, 38-41) Since 1997 the medical 

community and science community continues to discovery new cannabinoid 

and non-cannabinoid substances in marijuana. (T1, p42) These studies could 

only be conducted after obtaining consent from the U.S. Food and Drug 

Administration (“FDA”) and the National Institute of Drug Abuse (“NIDA”). 

(T1, p43) Unfortunately, some studies to study herbal cannabis, as opposed to 

any of its active components like THC, have been approved by the FDA and, 

then, subsequently blocked by the NIDA. (T1, p48) As such, herbal cannabis 

is not yet an FDA approved medication. (T1, p48) 

In general, there is very little evidence that marijuana causes great 

bodily harm of any kind. (T1, pp44-45) Compared to alcohol, the harm that 

may be caused by marijuana, because it is admittedly not benign, is minimal. 

Dr. Fitchner is unaware, through his experience or the literature, of any 

death based on an overdose of marijuana. (T1, p45) 
                                                                                                                                            

Cannabis has antimicrobial and antitumoral properties and its 
antioxidant action protects stroke and head trauma victims from toxic levels 
of glutamate. It is also effective for treating adult attention deficit disorder 
(AADD), post traumatic stress disorder (PTSD), and alcoholism and other 
addictions. 

See L. Grinspoon, M.D. and J. Bakalar, Marihuana, The Forbidden 
Medicine, Yale University Press (1997) at 23-222 

See also Marijuana and Medicine: Assessing the Science Base, J. Joy, S. 
Watson, Jr., and J. Benson, Jr. Eds., Institute of Medicine (U.S.) Division of 
Neuroscience and Behavioral Health, National Academy of Science (1999). 



 37 

Dr. Fitchner testified that the use and distribution of marijuana has 

not had a harmful impact on public health. (T1, pp46-47) 

F. Class “X” Felonies in Illinois. 

The class of penalty in Illinois known as a “Class X Felony” includes 

the following crimes, all of which either cause or have potential to cause great 

bodily harm and which include but are not limited to: 

 720 ILCS 5/9-3.3 Drug-induced Homicide 
 720 ILCS 5/10-2 Aggravated Kidnapping 
 720 ILCS 12-1.1 Heroin Battery 
 720 ILCS 5/12-4.2 Aggravated Battery with a firearm 
 720 ILCS 5/12-4.3 Aggravated Battery of a Child 
 720 ILCS 5/12-11 Home Invasion 
 720 ILCS 5/12-13 Criminal Sexual Assault (Second 

Offense) 
 720 ILCS 5/12-14.1 Predatory Sexual Assault of a Child 
 720 ILCS 5/18-2 Armed Robbery 
 720 ILCS 5/18-4 Aggravated Vehicular Highjacking 
 720 ILCS 5/20-1.1 Aggravated Arson 
 720 ILCS 5/20-5 Causing a Catastrophe 
 720 ILCS 5/24-1.1 Possession of a Machine Gun by a 

Felon 
 720 ILCS 5/24-1.2 Aggravated Discharge of a Firearm 

within 
 1000 Feet of a School 
 720 ILCS 5/24-1.7 Armed Habitual Criminal 
 720 ILCS 5/24-3.2 Unlawful Discharge of Armor Piercing 

Bullets 
 720 ILCS 5/24-3a Gunrunning 
 720 ILCS 5/29-1-15 Soliciting Material Support for 

Terrorism 
 720 ILCS 5/290-20 Marking a Terrorist Threat 
 720 ILCS 5/30-1 Treason 
 720 ILCS 83A-2 Armed Violence 
 720 ILCS 570/401(a)(1)(A) Possession of 15-30 grams of 

Heroin 
 720 ILCS 570/401(a)(2)(A) Possession of 15-100 grams of 

Cocaine 



 38 

 720 ILCS 570/401(a)(7)(A) Possession of 15-100 grams of 
LSD 

 
The Class X felony is, short of first-degree murder, the most serious felony 

offense on the books in Illinois. 

II. 

THE SENTENCING PROVISION OF 720 ILCS 
550/5(g), AS APPLIED TO RYAN 
YOSELOWITZ, IS UNCONSTITUTIONAL. 
 

“The policy underlying these constitutional provisions [Sections 2 and 

11 of article I of the Illinois Constitution] would be violated if the penalty 

prescribed for an offense is not as great or greater than the penalty 

prescribed for a less serious offense.” People v. Wisslead, 94 Ill. 2d 190, 446 

N.E.2d 512, 514 (1983). Thus, a more serious penalty should not be provided 

for a less serious offence. Here, the less serious threat to the public (selling 

marijuana) carries a harsher punishment than the greater threat. See People 

v. Wagner, 89 Ill. 2d 308, 433 N.E2d 267 (1982); People v. Bradley, 79 Ill. 2d 

410, 403 N.E.2d 1029 (1980). The sentencing scheme of Section 550/5(g) 

violates the constitutional assurances of proportionate penalties and due 

process. 

An individual has standing to challenge the constitutionality of a 

statutory provision if he is directly affected as one “within the class aggrieved 

by the alleged unconstitutionality.” People v. Mayberry, 63 Ill. 2d 1, 6, 345 

N.E.2d 97 (1976), cert. denied, 429 U.S. 828, 97 S. Ct. 87 (1976). This court is 
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empowered to find 720 ILCS 550/5(g) unconstitutional, if it determines that 

the challenged penalty is clearly in excess of the general constitutional 

limitations of the legislative authority to set criminal penalties. People ex rel. 

Carey v. Bentuenga, 83 Ill. 2d 537, 542, 416 N.E.2d 259 (1981). The 

legislature has the power to define criminal conduct and to determine the 

nature and extent of criminal sentences required to protect society.  People v. 

Hill, 199 Ill. 2d 440, 453, 771 N.E.2d (2002). Its decisions are entitled to a 

presumption of constitutionality. Hill, 199 Ill. 2d at 443. The party 

challenging a statute has the burden of proving its invalidity. Hill, 199 Ill. 2d 

at 443. In interpreting a statute, we presume the legislature did not intend 

absurd results. People v. Botruff, 212 Ill. 2d 166, 175, 817 N.E.2d 463 (2004). 

As set forth above, under the statute criminalizing the offense of 

knowingly and unlawfully possessing with the intent to deliver more than 

five thousand (5000) grams of a substance containing cannabis, 720 ILCS 

550/5(g), a drug trafficker dealing cannabis is subject to the same sentence as 

those set forth in subsection F of this brief, which include homicide, sexual 

assault, armed robbery, and other violent offenses. 

In Kimbrough v. United States, 552 U.S. 85, 128 S. Ct. 558 (2007), it 

took the Supreme Court of the United States to correct the failures of 

Congress to address the sentencing disparity problems related to crack and 

powder cocaine offenses. Under the statute criminalizing the manufacture 

and distribution of cocaine, 21 U. S. C. §841, and the relevant Federal 



 40 

Sentencing Guidelines, a drug trafficker dealing in crack cocaine is subject to 

the same sentence as one dealing in 100 times more powder cocaine. 

Kimbrough involved a plea-based conviction for trafficking in crack. The 

crack powder disparity originated in the Anti-Drug Abuse Act of 1986 (“1986 

Act”), which created a two-tiered scheme of five- and ten-year mandatory 

minimum sentences for drug manufacturing and distribution offenses. 

Congress apparently adopted the 100-to-1 ratio because it believed that 

crack, a relatively new drug in 1986, was significantly more dangerous than 

powder. 

The United States Sentencing Commission (“the Commission”) urged 

Congress in its reports of 1997, 2002, and 2007 to amend the Act to reduce 

the 100-to-1 ratio. However, until the Supreme Court issued its ruling in 

Kimbrough, the Congress failed to act. Post-Kimbrough, on August 13, 2010, 

the Fair Sentencing Act of 2010 (Public Law 111-220) took effect, reducing 

sentences for crack cocaine offences. 

The Commission, like the Illinois congress, did not use an empirical 

approach in developing sentences for drug-trafficking offences. Kimbrough v. 

United States, 552 U.S. 85, 128 S. Ct. 558 (2007). 

To allow the aforementioned gross disparity in penalties violates, 

Yoselowitz’s rights under the equal protection clause of the constitution of the 

United States, as well as the Illinois constitution. 

Two principles should be encompassed by the Illinois Cannabis Control 



 41 

Act: First, ensuring both actual fairness (offenses and offenders of varying 

degrees of severity would be dealt with by means of graduating penalties) 

and the appearance of fairness (judges, prosecutors, and the public perceive 

that the penalty fits the crime). Second, application of scientific criteria and 

constant updating and republishing of the schedules to insure that the 

classification and penalty structure was rational and credible, based on the 

best available scientific knowledge. 

A. Proportionate Penalties and Due Process Challenge. 

Section 550/5(g) violates the spirit and the letter of the Illinois 

Constitution’s mandate that “[a]ll penalties shall be determined both 

according to the seriousness of the offense and with the objective of restoring 

the offender to useful citizenship.” ILL. CONST. art. I, § 11 (Limitation of 

Penalties After Conviction) (emphasis added); People v. Lombardi, 184 Ill. 2d 

462, 473-74, 705 N.E.2d 91 (1998). A criminal penalty violates the clause if 

the penalty for a particular offense violates the “cruel or degrading” standard 

or is harsher than the penalty for an offense with identical elements. People 

v. Sharpe, 216 Ill. 2d 481, 521, 839 N.E.2d 492 (2005). The policy underlying 

the “proportionate penalties” clause is violated “if the penalty prescribed for 

an offense were not as great or greater than the penalty prescribed for a less 

serious offense.” People v. Tooley, 328 Ill. App. 3d 418, 766 N.E.2d 305 (3d 

Dist. 2002). 
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In analyzing a “proportionate penalties” challenge, our ultimate 

inquiry is whether the legislature has set the sentence in accord with the 

seriousness of the offense. See People v. Lombardi, 184 Ill. 2d 462, 473-74, 

705 N.E.2d 91 (1998). For the past several years, we have recognized two 

ways in which a penalty can violate the “proportionate penalties” clause. 

First, a sentence violates the “proportionate penalties” clause if it is so cruel, 

degrading, or disproportionate to the offense that the sentence shocks the 

moral sense of the community. Lombardi, 184 Ill. 2d at 474; People v. Bailey, 

167 Ill. 2d 210, 236, 657 N.E.2d 953 (1995). Second, a sentence violates the 

“proportionate penalties” clause if it is greater than the sentence for an 

offense with identical elements. Lombardi, 184 Ill. 2d at 474; People v. Lewis, 

175 Ill. 2d 412, 418, 677 N.E.2d 830 (1996). 

Further, Section 550/5(g) violates the spirit and the letter of the 

Illinois Constitution’s mandate that “[n]o person shall be deprived of life, 

liberty or property without due process of law nor be denied the equal 

protection of the laws.” ILL. CONST. 1970, art. I, § 2 (Due Process and Equal 

Protection) (emphasis added). To satisfy the requirements of the due process 

clause, a penalty must be reasonably designed to remedy the particular evil 

that the legislature was targeting. . Sharpe, 216 Ill. 2d at 531. 

Section 550/5(g) and its corresponding sentencing provisions violate 

due process, the statutory scheme is invalid on the basis of State and Federal 

equal protection guarantees (ILL. CONST. 1970, art. I, § 2; U.S. CONST., 
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amend. XIV), the proportionate penalties guarantee under our State 

constitution (ILL. CONST. 1970, art. I, § 11) and the prohibition of cruel and 

unusual punishment under the eighth amendment to the United States 

Constitution (U.S. CONST., amend. VIII). 

Upon a finding of guilt for a Class X, the court cannot sentence the 

defendant to probation. See 730 ILCS 5/5-5-3(c)(2)(C). The offense has a 

mandatory minimum sentence of 6-30 years in the Department of 

Corrections. The judge must sentence the defendant to prison. See 730 ILCS 

5/5-8-1(d)(1). In Illinois, the 1995 Truth in Sentencing (“TIS”) law (Section 

5/3-6-3 of the Unified Code of Corrections (730 ILCS 5/3-6-3)) applied to 

offenses causing “great bodily harm.”5 Illinois’ 1996 Violent Offender 

Incarceration and Truth-in-Sentencing (“VOI/TIS”) application. The VOI/TIS 

grant programs represented two federal efforts to encourage states to 

increase the use of incarceration. 

1. Said Sentence is Excessive in Light of the Harm 
Associated with Either the Sale or Ingestion of Marijuana 

  
 A sentence should be reduced because the sentence is not 

proportionate to the seriousness of the offense committed. See People v. 

Hernandez, 382 Ill. App. 3d 726, 727, 888 N.E.2d 1200 (2d Dist. 2008). The 

proportionate penalties statute is violated if the penalty is, “cruel, degrading, 

or so wholly-disproportionate to the offense committed as to shock the moral 
                                                
5 In January 1999, the Illinois Supreme Court declared Illinois’ “Truth-in-
Sentencing” statue unconstitutional. People v. Reedy, 186 Ill. 2d 1, 708 
N.E.2d 1114 (1999). 
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sense of the community.” Hernandez, 888 N.E.2d at 1202 (citing Sharpe, 216 

Ill. 2d at 498); ILL. CONST. 1970, art. I, § 2. To make this determination, the 

court must consider objective evidence and the community’s changing 

standard of moral decency. Hernandez, 888 N.E.2d at 1203. 

 Objectively, marijuana poses minimal harm to those exposed to it. 

According to the expert testimony given by Dr. Fichtner, there has not been a 

single death from isolated marijuana consumption.  Hrg. Transcr. 45:10-11 

(Mar. 25, 2010). In contrast, FDA-approved Non-Steroidal Anti-Inflammatory 

Drugs (including aspirin and ibuprofen) account for 7,600 deaths and 76,000 

hospitalizations each year in the United States.  American College of 

Physicians, Unnecessary Prescribing of NSAIDs and the Management of 

NSAID-Related Gastropathy in Medical Practice, 

http://www.annals.org/content/127/6/429.full.pdf (1997). Other legal 

substances also pose far greater harm to society than marijuana: 500,000 

people die each year from alcohol poisoning and another 400,000 people die 

from tobacco consumption. NORML, About Marijuana, 

http://norml.org/index.cfm?Group_ID=7305 (last updated Sept. 16, 2009). The 

statistics indicated, in conjunction with expert testimony from Dr. Fichtner, 

clearly exemplify the objectively minimal harm caused by marijuana, 

particularly when compared to many legal substances. 

 Beyond objective evidence, the community’s sentiment toward 

marijuana is increasingly recognizing the lack of harm posed by the 
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substance while simultaneously denouncing incarceration for violations of 

marijuana laws. Since 1996, voters from fourteen states have adopted 

exemptions for medical patients to state criminal penalties for marijuana 

consumption. NORML, Medical Use Introduction, 

http://www.norml.org/index.cfm?Group_ID=5441 (last updated Jan 30, 2010). 

Additionally, over 35% of American Adults admit to smoking marijuana in 

their lifetime, with 25 million people admitting to smoking marijuana in the 

previous year. NORML, About Marijuana, 

http://norml.org/index.cfm?Group_ID=7305 (last updated Sept. 16, 2009).  

Moreover, public opinion shows that marijuana is increasingly supported by 

the public: a Gallup poll indicates that public support for legalizing 

marijuana is the highest it has been in over 40 years, with support increasing 

every year. Gallup, U.S. Support for Legalizing Marijuana Reaches New 

High, http://www.gallup.com/poll/123728/u.s.-support-legalizing-marijuana-

reaches-new-high.aspx (last updated Oct. 19, 2009).  This year, California 

voters will vote on Proposition 19 on the general ballot, which will legalize 

marijuana activity throughout the state if ratified. At the current time, a 

majority of the California voters polled favor ratification of the proposition. 

See id. 

 Marijuana is increasingly being decriminalized by states throughout 

the United States. Twelve states have moved to decriminalize marijuana use 

since 1973. James Austin, Ph.D., Rethinking the Consequences of 
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Decriminalizing Marijuana, http://norml.org/index.cfm?Group_ID=6695 (last 

updated Nov. 2, 2005).  Additionally, many local cities and counties have 

decriminalized marijuana through local ordinances. Id.  These states and 

cities amended their laws as a direct consequence to the shock of law 

enforcement spending vast resources arresting, prosecuting, and 

incarcerating non-violent crimes associated with marijuana.  Id.  In fact, 

there were more marijuana arrests last year than all violent crime arrests 

combined. Id. The movement has advanced further as communities seek to 

have law enforcement resources directed at eradicating violent crimes rather 

than targeting consumers and distributors of a virtually harmless plant 

derivative. See id. 

The increasingly tolerant and informed perceptions of marijuana by 

communities throughout the country, in conjunction with the lack of objective 

evidence of harm, suggest that the sentence is too harsh compared to the 

crime committed. See Hernandez, Ill. App. 3d at 727. For this reason, the 

court should reduce the sentence accordingly. See id. 

Clearly, the present state of knowledge as well as the present state of 

the country’s reality regarding marijuana should not allow the penalty for 

possession of any amount with the intent to distribute to be in the same class 

as the penalty for the above-listed crimes, as there is no rational basis for the 

gross disparity between the harm marijuana may cause and the harm 

associated with all Class X felonies. 
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As such, it is arbitrary, irrational, and hypocritical to classify 

marijuana in same manner as the above crimes, with its attendant severe 

penalties. This is even truer when compared to identical conduct involving 

alcohol and tobacco, which cannot be criminally punished. Under federal law, 

the Controlled Substances Act (“CSA”) specifically exempts alcohol and 

tobacco. 21 U.S.C. § 802(6). Alcohol and tobacco are far more addictive drugs 

than marijuana, and present a much greater health hazard to the user. 

Alcohol and tobacco completely fulfill the criteria for inclusion in 

Schedule I of the Act. The first criterion for placement in Schedule I is that 

“the drug or other substance has a high potential for abuse.” 21 U.S.C. § 

812(b)(1). The major studies of the past 100 years on marijuana demonstrate, 

however, that marijuana has a low potential for abuse. The second criterion 

for placement in Schedule I is that “the drug or other substance has no 

currently accepted medical use in treatment in the United States.” 21 U.S.C. 

§ 812(b)(1). Today marijuana does have a number of “currently accepted 

medical uses” in this country. The third criterion for placement in Schedule I 

is that “there is a lack of accepted safety for use of the drug or other 

substance under medical supervision.” 21 U.S.C. § 812(b)(1)(B). There is no 

“lack of safety” attendant to the use of marijuana with or without medical 

supervision. Conversely marijuana has not been shown to be a hazardous 

drug, does not fit any of the criteria of Schedules I or II, and should not be 

included in the CSA at all. The irrationality and arbitrariness of the 
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exemption provisions are clear: If society is going to permit alcohol and 

tobacco, two very dangerous drugs with significant attendant harms, 

including death, to be imported, manufactured, distributed, possessed and 

used, then, in light of the current scientific and medical knowledge, there is 

no rational basis for prohibiting the same when it comes to marijuana. 

Approximately 100 million Americans over the past three decades have 

smoked (or eaten) marijuana. Millions of these have used marijuana on a 

regular, almost daily, basis for decades. Despite these massive numbers of 

long-term users, no reliable evidence has appeared that such use has any 

adverse effects on their physical health. Steven B. Duke and Albert C. Gross, 

America’s Longest War: Rethinking Our Tragic Crusade Against Drugs, at 

p51 (Tarcher 1994). 

The National Commission on Marihuana and Drug Abuse, in a 1972 

report published as Marihuana: A Signal of Misunderstanding, concluded 

that marijuana should be fully decriminalized and stated: 

Marijuana’s relative potential for harm to the vast majority of 

individual users and its actual impact on society does not justify 

a social policy designed to seek out and firmly punish those who 

use it…No significant physical, biochemical, or mental 

abnormalities could be attributed solely to their marijuana 

smoking.... Some of these original fears were unfounded and 

that others were exaggerated has been clear for many years. 



 49 

Yet, many of these early beliefs continue to affect contemporary 

public attitudes and concerns. 

2. That said sentence is excessive in light of other Class X 
sentences which have been given for crimes, which cause 
or have the potential to cause great bodily harm. 

 
The sentence should be reduced because a conviction for 720 ILCS 

550/5(g) does not rise to the level of other Class X felonies such as: 

kidnapping, rape, sexual assault, or armed robbery. See Section F. Based on 

the evidence mentioned previously, Defendant maintains that marijuana 

consumption and distribution fails to imminently harm the individuals 

associated with it.  See Hrg. Transcr. 45:10-11; NORML, About Marijuana; 

NORML, Medical Use Introduction. Undoubtedly, the harm associated with 

marijuana pales in comparison to the unquestionably immoral offenses like 

rape, sexual assault, armed robbery, and aggravated battery that similarly 

bear the Class X designation. See Section F. Considering that the harm of 

marijuana is even debatable rather than conclusive makes it clear that it 

differs from most Class X offenses. Accordingly, this court should reduce the 

sentence imposed because the penalty is not consistent with the harm of the 

crime committed. 

3. That said sentence is disparate when compared with 
other sentences for the same conduct in other Courts of 
Illinois, in other counties. 

 
 The prosecution repeatedly referred to the significant amount of money 

received and spent by defendant during his illicit conduct as a rationale for a 
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harsh sentence.  Specifically, the prosecution argued that a harsh sentence 

was necessary in order to deter similar behavior by other individuals in the 

future.  If the prosecution was sincere about deterring future illicit conduct of 

the nature described, Yoselowitz should have been charged under the 

Narcotics Profit Forfeiture Act (725 ILCS 175/1, et seq.), where the legislative 

intent indicates that the statute was necessary because existing statutes 

failed to deter against the financial incentive of operating a narcotics 

enterprise.  See id. In fact, People v. Callaway makes it clear that a narcotics 

racketeering charge encompasses unlawful delivery charges. People v. 

Callaway, 185 Ill. App. 3d 136, 147, 540 N.E.2d 1153 (4th Dist. 1989). 

 Further, the facts used by the prosecution to prove possession with 

intent to distribute involved the same conduct as would be used to convict 

under the Narcotics Profit Forfeiture Act.  See 725 ILCS 175/2.  Under the 

Narcotics Profit Forfeiture Act, a person found guilty is sentenced to a Class I 

felony, whereas a person found guilty under 720 ILCS 550/5(g) is sentenced 

to a Class X felony.  See id; 720 ILCS 550/5(g). Consequently, the sentence 

imposed by Yoselowitz is unreasonably disparate because the facts alleged by 

the prosecution can support a lesser class sentence than the Class X felony 

imposed.  See 725 ILCS 175/2-5; 720 ILCS 550/5(g). 
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4. That said sentence is excessive when viewed in the light 
of sentences for possession of 5,000 grams or more of 
marijuana, which have not been charged with intent to 
distribute, when it is clearly a fiction to assume that any 
individual possesses 5,000 grams of marijuana without 
the intent to distribute it. 

 
In People v. Songer, the court declared that intent to distribute can be 

inferred when the accused possesses an amount of marijuana clearly beyond 

the amount reasonable for personal consumption. People v. Songer, 229 Ill. 

App. 3d 901, 905, 594 N.E2d 405 (3d Dist. 1992). When applying this to the 

Illinois Cannabis Control Act, an impossible distinction is created in that 

offenses in excess of 5,000 grams are treated as a Class 1 offense in 550/4 

while the same crime amounts to a Class X felony under 550/5. 720 ILCS 

550/4-5. Since no reasonable person could possess 5,000 grams for personal 

consumption, the court can justifiably conclude that the same offense can 

result in either a Class 1 or Class X felony, and in this case, move to find this 

defendant culpable for the Class 1 offense or reduce the sentence accordingly. 

See id. 

5. That said sentence is excessive in light of the fact that 
the Court found that defendant had not used or 
threatened violence in the commission of the offense. 

 
In determining an appropriate sentence, a trial court must consider all 

factors in aggravation and mitigation, including defendant's age, mental 

ability, credibility, demeanor, moral character, social environment, and 

habits. People v. Battle, 393 Ill. App. 3d 302, 912 N.E.2d 786 (1st Dist. 2009) 
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(citing People v. Thomas, 171 Ill. 2d 207, 227, 664 N.E.2d 76 (1996)).  The fact 

that Yoselowitz acted in a non-violent manner throughout should be given 

great deference in sentencing. Additionally, the unique family hardships 

endured by Yoselowitz that ultimately led to the commission of the stated 

crimes should be another factor considered in reducing the sentence. Here, 

the circuit court found that both Yoselowitz and the crime were not violent in 

nature. 

The Illinois Supreme Court has repeatedly stated that “the 

constitutional command that penalties shall be proportioned to the nature of 

the offense would justify interference with the legislative judgment only if the 

punishment was cruel, degrading or so wholly disproportionate to the offense 

committed as to shock the moral sense of the community.” People v. Gonzales, 

25 Ill. 2d 235, 240, 184 N.E.2d 833 (1962) (internal quotes omitted). 

Punishment of victimless crimes is a vestige of the enforcement of 

religious morality prevalent in the pre-Revolutionary colonial period. William 

E. Nelson, Emerging Notion of Modern Criminal Law in the Revolutionary 

Era: An Historical Perspective, 42 N.Y.U. L. REV. at 450, 451 (1967); William 

E. Nelson, Americanization of Common Law: The Impact of Legal Change on 

Massachusetts Society, 1760-1830 (Studies in Legal History) 37 (Harvard 

Univ. Press 1975); Arthur P. Scott, Criminal Law in Colonial Virginia (1930). 

Based on this historical record, the sole rationale for the criminalization of 

acts which have no harmful effect on persons, other than the actor, was the 
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enforcement of the societal majority’s religious and moral values. Subjecting 

such acts to criminal sanctions today is an anachronistic vestige of a concept 

of governmental authority which has no place in today’s society. 

The classic definition of the police power of a state is the exercise of the 

sovereign right of a government to promote and protect public order, safety, 

health, morals and general welfare within constitutional limits, Marshall v. 

Kansas City, 355 S.W.2d 877, 883, 93 A.L.R.2d 1012 (Mo. 1962), and is 

addressed to “the public health, the public morals, or the public safety.” Best 

v. Zoning Bd. of Adjustment of City of Pittsburgh, 141 A.2d 606, 611, 393 Pa. 

106 (Pa. 1958) (emphasis added). 

B. No Rational Basis for “Class X” Classification and Violative of 
Equal Protection. 

 
 Whether or not a rational basis exists for classifying defendant’s 

charged offense as a “Class X” felony is an important legal question that this 

Court should resolve. No published Illinois appellate opinions have included 

a rational-basis analysis on recent developments concerning marijuana. The 

legal issues regarding marijuana are currently at the forefront of concerns 

being addressed on a daily basis by state and federal courts, state and federal 

legislatures, and hundreds of thousands of physicians, medical patients and 

citizens. 

As the Illinois Supreme Court stated in People v. McCabe, 49 Ill. 2d 

338, 275 N.E.2d 407 (1971), “In determining whether a statutory 
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classification violates the equal-protection clause, we must begin with the 

presumption that the classification is valid and must impose the burden of 

showing invalidity on the party challenging the classification.”  (City of 

Rockford v. Grayned, 46 Ill. 2d 492, 263 N.E.2d 866 (1970); Thillens, Inc. v. 

Morey, 11 Ill. 2d 579, 591, 144 N.E.2d 735 (1957); People ex rel. Vermilion 

County Conservation Dist. v. Lenover, 43 Ill. 2d 209, 219, 251 N.E.2d 175 

(1969)).  The equal-protection clause does not deny the States the power to 

classify in the exercise of their police power and it recognizes the existence of 

a broad latitude and discretion in classifying. (Begich v. Indus. Comm’n, 42 

Ill. 2d 32, 36, 245 N.E. 2d 457, 459 (1969)) If any state of facts may 

reasonably be conceived which would justify the classification, it must be 

upheld. (see Begich v Indus. Comm’n, 42 Ill. 2d 32, 245 N.E.2d 457). The right 

of judicial questioning of a classification under the equal protection clause is 

thus limited. 

As this Illinois Supreme Court stated in Thillens, “[w]hether the 

enactment is wise or unwise; whether it is based on sound economic theory; 

whether it is the best means to achieve the desired results, and whether the 

legislative discretion within its prescribed limits should be exercised in a 

particular manner are matters for the judgment of the legislature, and the 

hones conflict of serious opinion does not suffice to bring them within the 

range of judicial cognizance.” Thillens, 11 Ill. 2d at 593. But it is required 

that there be a reasonable basis for distinguishing the class to which the law 
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is applicable from the class to which it is not.  People v. ex rel. County of Du 

Page v. Smith, 21 Ill. 2d 572, 578, 173 N.E.2d 485 (1961). 

Appropriate respect should be given to the fact of a legislative 

classification, but there is a judicial obligation to insure that the power to 

classify has not been exercised arbitrarily and, if it has been, the legislation 

cannot be justified under the label of ‘classification.’ Begich, 42 Ill. 2d at 36. 

“[A] state may not, under the guise of classification, arbitrarily discriminate 

against one and in favor of another similarly situated.” Lake Shore Auto 

Parts Co. v. Korzen, 49 Ill.  2d 137, 148, 273 N.E.2d 592 (1971)). 

In the instant case, classifying Yoselowitz’s possession with the intent 

to distribute more than 5000 grams of marijuana as a Class X felony, subject 

to a penalty of 6-30 years in the Illinois Department of Corrections, when it is 

now clear that the use of marijuana has no permanent harmful effects, does 

not lead to harder drug use, has never been proven to have caused or 

contributed to a death from overdose, is not addictive, does not cause 

aggression or destructive behavior, has been used by close to a majority of 

Americans, including at least two presidents, and has been decriminalized or 

been approved for medical use in thirteen (13) states, and is being considered 

in fifteen (15) more at the present time, including Illinois, when all other 

Class X felonies are prudential on the actual or potential ability to cause 

great bodily harm or death, clearly deprive Yoselowitz, the defendant herein 

of equal protection of the law and should be declared unconstitutional. 
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 “Equal protection guarantees that similarly situated individuals will 

be treated in a similar fashion, unless the government can demonstrate an 

appropriate reason to treat them differently.” 

 In the instant case defendant, Yoselowitz demonstrated by competent 

evidence, i.e., expert testimony, that 720 ILCS 550/5(g) is unconstitutional in 

that it violates Article I, Section 11 of the Illinois Constitution, because given 

the present state of scientific knowledge regarding marijuana and its lack of 

harm to its users, that to punish an individual who possess it with intend to 

distribute in an amount greater than 5,000 grams by incarceration for a 

period of six (6) to thirty (30) years is so disproportionate to the offense itself, 

and the harm it causes; that it shocks the moral sense of the community. 

Based upon the data submitted in defendant’s motion, and Article I section 

11 of the Illinois Constitution, the court must hold a hearing on this issue 

prior to ruling on defendant’s motion, and thereafter grant said motion.   

 As to the equal protection argument, the statute is unconstitutional for 

the following reasons: 

 First, the defendant is clearly part of a similarly situated class that is 

not receiving the same punishment for their actions, i.e. the similarly 

situated individuals are those who commit criminal acts which do not cause 

or create actual or potential great bodily harm, and are not subjected to Class 

X penalties. While defendant is a similarly situated member of the class, but 
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is being subjected to Class X sentencing under 720 ILCS 550/5(g), which is 

therefore violative of the Illinois Constitution Article I, Section 11. 

 Second, 720 ILCS 550/5(g) does not meet the “rational basis test” when 

viewed through the present state of scientific knowledge regarding the lack of 

harm presented by marijuana. At the hearing on this motion, the defendant, 

again, shall present competent expert testimony demonstrating that 720 

ILCS 550/5(g) does not bear a “rational relationship” to a legitimate State 

goal, i.e., the protection of the public health and safety of the people of 

Illinois. Clearly, the expert testimony will display that the current state of 

scientific and medical knowledge concerning the effects of marijuana no 

longer make it necessary to acknowledge physical, psychological and 

sociological damage which is claimed to be caused by its use. 720 ILCS 550/1. 

As will be demonstrated by competent expert testimony during the hearing 

on this motion, the General Assembly can no longer be said to have created a 

statute, 720 ILCS 550/5(g), which is constitutional either under Article I, 

Section 11 of the Illinois Constitution or the equal protection offered by the 

United States and Illinois Constitution. 
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CONCLUSION 

 For all of the foregoing reasons, the defendant-appellant, Ryan 

Yoselowitz, respectfully requests that this Honorable Court declare 720 ILCS 

550/5(g) unconstitutional and to vacate his sentence and remand the cause 

with directions for imposition of a sentence less than twelve (12) years of 

imprisonment. 
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