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NATURE OF THE CASE 

 
 This case originated based upon a traffic stop of Galen Maloney on June 12, 2010. 

According to the police, Maloney was observed violating Scott’s Law1 when he failed to 

yield the closest lane to a stationary emergency vehicle, in this case, a different police-

initiated traffic stop. During the traffic stop, when one officer was writing a warning 

ticket, a second officer arrived on the scene and had a second conversation with Maloney 

that was unrelated to the Scott’s Law violation. During this second unrelated 

conversation, the police seized a cup from Maloney and searched it and found no 

suspicious smell and, then, the officer alleged that he smelled the odor of a narcotic drug 

coming from inside the vehicle, the police searched the trunk of vehicle and found 

cannabis.2 

 On February 17, 2011, the defendant’s motion and memorandum in support to 

quash arrest and suppress evidence was served. On June 7, 2011, following an 

evidentiary hearing and arguments on the motion to suppress, the trial court denied that 

motion. 

 On October 28, 2011, following a stipulated bench trial, the defendant was found 

guilty to the offense of knowingly and unlawfully possessing with the intent to deliver 

                                                
 1 Scott’s Law, also known as the “Move Over Law,” requires Illinois motorists to 
yield and/or switch lanes upon approaching a stationary emergency vehicle displaying 
emergency lights. The law further requires that if changing lanes is unsafe, the motorist 
must proceed ‘with due caution, reduce the speed of the vehicle, and maintain a safe 
speed for road conditions.’ 625 ILCS 5/11-907(c). Scott’s Law was named after 
Lieutenant Scott Gillen of the Chicago Fire Department who was struck and killed by an 
intoxicated driver while assisting at a crash on the Dan Ryan Expressway. 
 2 “Marijuana” and “cannabis” are used interchangeably throughout the pleadings 
and the orders and decisions in the underlying Circuit Court case and throughout this 
brief. For purposes of this appeal, they have the same meaning. 
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more than five thousand (5000) grams of a substance containing cannabis in violation of 

Section 5(g) of the Cannabis Control Act (720 ILCS 550/1, et seq.). 

Prior to sentencing, Maloney filed a motion to declare the sentencing provision of 

720 ILCS 550/5(g) unconstitutional. On October 17, 2012, the circuit court heard oral 

argument of Maloney’s fully-briefed motion to declare the sentencing provision of 720 

ILCS 550/5(g) unconstitutional and, thereafter, denied that motion. On October 17, 2012, 

the circuit court sentenced Maloney to a total of six (6) years of imprisonment in the 

Illinois Department of Corrections. 

Maloney filed a notice of appeal on November 13, 2012. 

ISSUES PRESENTED FOR REVIEW 

1. Whether the trial court erred in denying Maloney’s motion and 

memorandum in support to quash arrest and suppress evidence. 

 2. Whether Maloney had ineffective assistance of counsel related to the 

motion and memorandum in support to quash arrest and suppress evidence. 

 3. Whether the trial court erred in finding the defendant guilty of possession 

with intent to distribute 5,000 grams of cannabis when no evidence of intent was 

produced at trial. 

 4. Whether Maloney had ineffective assistance of counsel related to the 

stipulated bench trial. 

 5. Whether the sentencing provision of 720 ILCS 550/5(g), as applied to 

Maloney, is unconstitutional. 

JURISDICTION 

 The defendant’s appeal is from a final judgment of conviction, pursuant to Article 
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VI, Section 6 of the Illinois Constitution and Illinois Supreme Court Rules 603 and 606. 

On October 28, 2011, following a stipulated bench trial, Maloney was found guilty of 

knowingly and unlawfully possessing with the intent to deliver more than five thousand 

(5000) grams of a substance containing cannabis in violation of 720 ILCS 550/5(g). On 

October 17, 2012, after a hearing on the defendant’s motion to declare the sentencing 

provision of 720 ILCS 550/5(g) unconstitutional and denying the same, the circuit court 

sentenced Maloney to a total of six (6) years of imprisonment, and he appealed the 

judgment on November 13, 2012. 

STATUTORY PROVISIONS INVOLVED 

The relevant sections of the Cannabis Control Act (720 ILCS 550/1, et seq.) are 

set forth below: 

Section 5. It is unlawful for any person knowingly to manufacture, 

deliver, or possess with intent to deliver, or manufacture, cannabis. Any 

person who violates this section with respect to: 

………………………….. 

(g) more than 5,000 grams of any substance containing cannabis is 

guilty of a Class X felony for which a fine not to exceed $200,000 

may be imposed. 

720 ILCS 550/5. 

Section 4. It is unlawful for any person knowingly to possess cannabis. 

Any person who violates this section with respect to: 

………………………….. 

(g) more than 5,000 grams of any substance containing cannabis is 
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guilty of a Class 1 felony. 

720 ILCS 550/4. 

STATEMENT OF FACTS 

A. Factual Background. 

 In June 2010, during a traffic stop, police officers located and seized purported 

contraband, namely, cannabis, from the trunk of Glen R. Maloney’s (“Maloney”) vehicle.3 

(R. C00109) 

1. Evidence adduced at the hearing on the motion to quash arrest and 
suppress evidence. 

 
On June 12, 2010, at approximately 1:48 p.m., Illinois State Police Trooper Brian 

Strouss (“Strouss”) initiated a traffic stop of a vehicle driven by Maloney; that vehicle 

was a rental vehicle.4 (S1 at 26, 29) At the time of the traffic stop, the weather was rainy 

and stormy. (S1 at 35) A video of the traffic stop was described at an “accurate and 

truthful depiction of what took place.” (S1 at 32) That video/audio was played in open 

court. Without objection, the videotape of the stop was entered into evidence by the trial 

court at the suppression hearing. (S1 at 33) 

                                                
 3 The record consists of the following: 1) a one-volume Common Law Record 
(“R.”); 2) a one-volume Report of Proceedings (“S1”) containing transcripts from six 
different proceedings; and 3) a DVD of Traffic Stop Presented to the Trial Court on June 
7, 2011 at the Hearing on the Motion to Suppress and Entered Into Evidence (see 
Administrative Orders One and Twenty-Seven). To the extent that some of the materials 
in the Common Law Record may include two-sided documents that are numbered on 
only the facing page, when citations to the second side are necessary, they will be given 
with an “A” appended to the page number (i.e., “R. C2000A” would be the other side of 
the page). 
 4 At the Preliminary Hearing, Trooper Brian Strouss testified that at no point 
during the traffic stop was Maloney free to leave. (S1 at 13) (“He was never free to leave 
or told he was free to leave.”) 
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At the time of the traffic stop, Maloney was a resident of San Francisco, 

California. (S1 at 29) The vehicle he was driving had Nevada plates and was, allegedly, 

rented in Reno, Nevada; no rental agreement was submitted as evidence. (S1 at 29) 

Trooper Strouss and Sergeant Clint Thulen observed the vehicle violate Scott’s Law. (S1 

at 27) At the time of the Scott’s Law violation, Trooper Strouss and Sergeant Thulen 

were engaged in another traffic stop. (S1 at 27) 

Trooper Strouss pulled over Maloney’s vehicle. (DVD at 0:21 elapsed time) 

Thereafter, Maloney’s vehicle came to a halt on the side of the road. (DVD at 0:37) 

Trooper Strouss approached the driver’s side of the vehicle. (S1 at 28; DVD at 1:06) 

Then, Trooper Strouss moved around to the passenger side of Maloney vehicle, 

presumably, to be in a safer location (DVD at 1:30) Trooper Strouss did not notice any 

odor of alcohol or drugs, and did not see any drugs, alcohol, or any other contraband 

when he was on either side of the vehicle at the windows. (S1 at 28) Trooper Strouss took 

possession of Maloney’s driver’s license and returned to his squad car where he intended 

to process a warning ticket. (S1 at 27-29; DVD at 2:24) 

While Trooper Strouss was processing the warning ticket, and approximately 

three minutes after the original stop was effectuated, Sergeant Thulen arrived and was 

told the following: (1) Maloney lives in San Francisco; (2) Maloney rented the vehicle in 

Reno, Nevada on June 10th and has to return the vehicle on June 17th; and (3) Maloney is 

going to visit friends in Chicago. (S1 at 30; S1 at 196; DVD at 3:36) Sergeant Thulen 

responds, “Whoa. Okay” (DVD at 3:46) Trooper Strouss tells Sergeant Thulen that he 

should go and explain Scott’s Law to Maloney. (S1 at 30, 40; S1 at 197; DVD at 3:51) 

Sergeant Thulen states, “Absolutely. Absolutely.” (DVD at 3:58) Sergeant Thulen asks 
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Trooper Strouss, “So, he’s gotta be back the 17th?” (DVD at 4:04) Trooper Strouss 

comments that Maloney’s bags are in the back seat of the vehicle. (DVD at 4:08) 

At no point in time during the hearing on the motion to suppress did either 

Trooper Strouss or Sergeant Thulen state that before Sergeant Thulen was sent to talk to 

Maloney they had a reasonable suspicion, supported by articulable facts within the 

officers’ professional judgment, that emerged during the stop that Maloney may have 

contraband in his vehicle. 

Sergeant Thulen approached the driver’s side window of Maloney’s vehicle and 

began talking to Maloney with his microphone off. (S1 at 40; S1 at 197; DVD at 4:14) 

Sergeant Thulen admitted that he believed he had his microphone with him and that it is 

was one that conversation could have been captured. (S1 at 50) Because Sergeant 

Thulen’s microphone was off, there was no audio of the conversation on the tape of the 

stop and we do not know what was said. Sergeant Thulen did not testify that he gave any 

Miranda warnings and Trooper Strouss did not testify that he overheard Miranda 

warnings being given. 

After interrogating Maloney for more than a minute, Sergeant Thulen directed 

Maloney to hand him a cup from the car. (S1 at 41; DVD at 5:26) After he seized the cup, 

Sergeant Thulen smelled it and concluded it was tea.5 (S1 at 41; DVD at 5:26) Sergeant 

Thulen, later, testified that he merely requested Maloney show him the cup and Maloney 

complied. (S1 at 45) 

                                                
 5 At the Preliminary Hearing, Trooper Brian Strouss testified that neither he nor 
Sergeant Thulen ever obtained consent to search the vehicle. (S1 at 13) 
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After still more time interrogating Maloney, Sergeant Thulen pointed to his nose 

and directed Maloney out of his car. (S1 at 30-31, 198; DVD at 6:08) Sergeant Thulen 

testified that he smelled a “[m]oderately small” scent of “raw” (or unburnt) cannabis. (S1 

at 46, 48) Maloney was directed to the front of his vehicle where Sergeant Thulen 

searched Maloney and pats him down. (DVD at 6:35) Again, because Sergeant Thulen’s 

microphone was still off, there was no audio of the conversation on the tape of the stop. 

Then, Sergeant Thulen took away Maloney’s keys and continued to interrogate 

him. (S1 at 49; DVD at 6:58) 

Sergeant Thulen held up Maloney’s keys and Trooper Strouss got out of his squad 

car (where he has been for the last six minutes). (DVD at 8:32) Sergeant Thulen was 

overheard on the video mumbling something about cannabis residue he allegedly 

observed in the passenger compartment of the vehicle. (DVD at 8:38) No report ever 

confirmed any such evidence ever existing in this case. Further, no search was ever 

conducted, at that time, of the passenger compartment of the vehicle. 

After opening the trunk of Maloney’s vehicle, Trooper Strouss stated “There’s the 

odor of cannabis.” (DVD at 9:08) Sergeant Thulen and Trooper Strouss found a suitcase 

in the trunk of the car that contained raw cannabis. (S1 at 47) 

Maloney was arrested for “trafficking.” (DVD at 9:30) After arresting the 

defendant for “trafficking” and conducting a full search of the vehicle, Maloney was 

given a written warning for the Scott’s Law violation. 

Neither Trooper Strouss nor Sergeant Thulen testified regarding the condition of 

the evidence (suspect cannabis) that was found in the vehicle, i.e., whether it was still 

sealed in the vacuum-sealed bag and/or the vacuum-sealed bag that contained the suspect 
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cannabis was still intact. Sergeant Thulen testified that there was “a suitcase in the trunk 

of the vehicle that contained a large amount of cannabis buds.” (S1 at 47) 

Defendant called a self-employed research chemist, James Woodford, PhD, in 

support of the motion to suppress. The trial court found that Dr. Woodford qualified as an 

expert under Frye v. United States, 293 F. 1013 (D.C. Cir. 1923) and declared Dr. 

Woodford as an expert in the area of smelling marijuana. (S1 at 71) 

Dr. Woodford testified that he was familiar with the types of bags involved in the 

seizure. (S1 at 85) Dr. Woodford described at least one bag as having a double ziplock-

like arrangement that is similar and dissimilar to a kitchen bag. (S1 at 82) Dr. Woodford 

testified that, based on his review of the video and the packaged raw cannabis in open 

court, at the time of the seizure of the marijuana in the trunk of the rental vehicle, that 

marijuana was contained in a vacuum-sealed bag inside another vacuum-sealed bag, 

inside of a suitcase, in the trunk of the rental vehicle. (S1 at 80, 84, 113) He testified that 

he has observed at crime laboratories that large amounts of marijuana, when presented in 

the types of vacuum-sealed bags involved in this matter, cannot be smelled until they are 

opened. 

Again, there was no evidence in this case that any of the bags were opened at the 

time of Maloney’s traffic stop. There was evidence that those bags were opened at the 

time that the cannabis was tested. At the time of the suppression hearing, Dr. Woodford 

testified that some of the previously vacuum-sealed bags were sealed and intact, while 

others had been opened. (S1 at 81) 

Dr. Woodford opined that it would not have been possible for Sergeant Thulen to 

smell the cannabis in the suitcase in the trunk of Maloney’s vehicle. Dr. Woodford 
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opined that, based on the packaging configuration, a human would not be able to smell 

that marijuana. (S1 at 85) Further, Dr. Woodford opined that Bernoulli’s principal6 

prevented Sergeant Thulen from smelling an odor of marijuana. (S1 at 85-86, 90-91) Dr. 

Woodford, also, relied on the studies of this colleague, Dr. Richard L. Doty, and his 

article. (S1 at 71 (referring to Richard L. Doty, Thomas Wudarski, David A. Marshall, & 

Lloyd Hastings, Marijuana Odor Perception: Studies Modeled from Probable Cause 

Cases, 28 LAW & HUM. BEHAV., 223, 223-24 (Apr. 2004) which was introduced as 

evidence)). 

Dr. Woodford, also, opined that it would not have been possible for Sergeant 

Thulen to smell the cannabis in the suitcase in the trunk of Maloney’s vehicle due to the 

condition present at that time, i.e., warm, rainy weather, wind from the vehicles. (S1 at 

93) Further, the warm, rainy weather would have magnified other conditions (decaying 

plants, diesel, tar on the road) unrelated to the vehicle and/or the cannabis. (S1 at 93) 

Diesel and its exhaust fumes, from the semis driving by, affects a human’s (and dog’s) 

sense of smell. (S1 at 111) 

The raw cannabis involved in this case was different than burnt cannabis. 

“Smoke, it has an ionic charge on it, so therefore it’s looking for anything to stick to like 

-- like cotton, anything with fibers. Smoke will stick to clothing. It will stick to cars, and 

it will release over a long period of time. That’s -- burning -- you got to distinguish that 

[from raw cannabis].” (S1 at 129) 

                                                
 6 “Bernoulli’s principle holds that the greater exterior air pressure would have 
caused the smell to dissipate in the interior as any door or window was opened.” United 
States v. Matteucci, 842 F. Supp. 442, 447, n. 2 (D. Or. 1994). 
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Under questing from the trial court during the motion to suppress, Dr. Woodford 

agreed that if the cannabis is sealed in vacuum-contained packaged, put into a trunk, 

driven in a car when it’s raining and with the air being blow by vehicles, that these 

conditions, as well as Bernoulli’s principal, would have made it impossible for Sergeant 

Thulen to have smelled the faint smell of raw cannabis in the trunk of Maloney’s car. (S1 

at 131) 

2. Evidence adduced at the stipulated bench trial. 
 

Prior to beginning the stipulated bench trial, the trial court advised Maloney that 

“[b]y entering into a stipulated bench trial, Mr. Maloney, you are agreeing that the facts 

that the State reads into the record are the facts that they would present, and you would be 

presenting anything.” (S1 at 171) Thereafter, the government read in the following: 

“On June 12th, 2010, at approximately 1:48 p.m., Trooper Brian 
Strouss was assisting Sergeant Clint Thulen on a traffic stop near Milepost 
27 on Interstate 80 eastbound in Henry County, Illinois. 

 
At this time a silver-colored car failed to yield the closest lane of 

travel to the troopers, who were on a traffic stop. Trooper Strouss and 
Sergeant Thulen’s squad cars had the emergency lights flashing at the time 
of the violation. 

 
At the time of the violation, Sergeant Thulen was standing outside 

his squad car next to the driver’s side door. Sergeant Thulen pointed to the 
car, and Trooper Strouss informed him that he was going to stop the 
vehicle. 

 
Trouper Strouss caught up with the vehicle and initiated a traffic 

stop at approximately Milepost 27, Interstate 80, Henry County, Illinois, 
which is approximately 27 miles from the Iowa/Illinois border on 
Interstate 80. 

 
Trooper Strouss approached the vehicle and identified the driver 

and only occupant of the vehicle through a California driver’s license as 
Galen Maloney, 577 Alvarado, San Francisco, California 94112. 
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Maloney handed Trooper Strouss a rental agreement which showed 
that the vehicle was rented from Hertz Vehicles, LLC, in Reno, Nevada, 
on June 10th, 2010, and was due back in Reno, Nevada, on June 17th, 
2010. Trooper Strouss asked Maloney where he was going, and he said to 
Chicago to see some friends. 

 
While checking Maloney’s driver’s license and car registration, 

Sergeant Thulen arrived on scene. Trooper Strouss asked Sergeant if he 
wanted to speak to Maloney about the traffic violation. 

 
Sergeant Thulen went up and started to speak to Maloney. While 

standing outside of the window -- the open window on the driver’s side of 
Maloney’s car, Sergeant Thulen pointed to his nose, indicating to Trooper 
Strouss that he smelled the odor of cannabis. 

 
Sergeant Thulen had Maloney exit the vehicle, patted him down 

for officer safety, and read him his Miranda rights. Maloney was asked 
about the contents of the car, and he stated that he had a suitcase with 
clothes and stuff in the trunk. Maloney then changed his story to say that 
he had never opened the trunk. 

 
A search of the trunk was conducted by Trooper Strouss and 

Sergeant Thulen. In a large suitcase, Trooper Strouss and Sergeant Thulen 
found approximately 25 pounds of marijuana -- 25 pounds of suspected 
marijuana. When Maloney was asked if he wanted to cooperate and 
deliver the load of suspected cannabis to Chicago, he refused. 

 
Trooper Brian Strouss and Sergeant Clint Thulen would testify as 

experts in interstate drug trafficking. 
 
Trooper Brian Strouss and Sergeant Clint Thulen would testify that 

based on their training and experience as law enforcement officers, that 
the suspected cannabis seized on June 12th, 2010, was not for personal 
use. 

 
Trooper Brian Strouss and Sergeant Clint Thulen would testify that 

cannabis is moved from the west coast to the rest of the country; 
California is a known source state for cannabis; Interstate 80 is a known 
drug corridor and connects that State of California and the City of Reno, 
Nevada, to the City of Chicago, Illinois. 

 
Trooper Brian Strouss and Sergeant Clint Thulen would testify that 

cannabis moves from west to east, and cash goes from east to west. 
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Trooper Brian Strouss and Sergeant Clint Thulen would testify that 
interstate drug traffickers utilize rental vehicles for short periods of time to 
drive cross-country with large amounts of cannabis. 

 
Trooper Brian Strouss and Sergeant Clint Thulen would testify that 

cannabis of the quality that Maloney had in his possession would have a 
street value of $5,000 per pound, with an overall value of approximately 
$110,000. 

 
Trooper Brian Strouss, Trooper Nena Myers, who’s retired, and 

Kerry Nielsen would testify that an unbroken chain of custody has been 
maintained on the suspected cannabis from the time it was seized on June 
12th, 2010. 

 
Kerry Nielsen would testify that he is employed by the Illinois 

State Police Division of Forensic Services, Morton Forensic Science 
Laboratory. He would further testify that he is a forensic scientist who is 
qualified to test controlled substances and cannabis. 

 
He would testify that he tested the suspected cannabis seized on 

June 12th, 2010, by Trooper Brian Strouss and Sergeant Clint Thulen and 
found it was 5,387 grams of plant material that tested positive for 
cannabis; there was an additional 4,628 grams of plant material that was 
not tested.” 

 
(S1 at 171-174) 

 No evidence was offered by the defendant at trial. However, counsel for the 

defendant, Steve Hanna, Esq. (“Hanna”), stated, “We do concede that he certainly had 

possession, and with the amount there, I could see how the Court could find him guilty 

with intent to deliver. But as far as the trafficking goes, I just think there’s a lack of 

evidence for beyond a reasonable doubt.” (S1 at 179) 

 No findings of fact were made by the court that the quantity of the cannabis was 

too large to be viewed as being for personal consumption. There was no evidence of 

purity of the seized cannabis and/or suspect cannabis (The only evidence of the amount 

tested was 5,367 grams. The other amount that was recovered was never tested). Maloney 
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was not in possession of any weapon at the time of his arrest. Maloney was not in 

possession of large amounts of cash at the time of his arrest. There was no evidence that 

Maloney in possession of a police scanner. There is limited evidence of the manner in 

which the substance is packaged; none of which suggested it was to be sold. 

B. Procedural Background. 

 On June 12, 2010, Maloney was charged by information No. 10 CF 193 with 

three (3) counts: (1) cannabis trafficking, in violation of 720 ILCS 550/5.1 (knowingly 

caused to be brought more than five thousand (5000) grams of a substance containing 

cannabis into the State of Illinois, with the intent to deliver, a Class X (enhanced) felony); 

(2) unlawful possession with intent to deliver cannabis, in violation of 720 ILCS 550/5(g) 

(knowingly possessed with intent to deliver to another more than five thousand (5000) 

grams of a substance containing cannabis, a Class X felony); and (3) unlawful possession 

of cannabis, in violation of 720 ILCS 550/4(g) (knowingly and unlawfully possessed 

more than five thousand (5000) grams of a substance containing cannabis, a Class 1 

felony. (R. C0001-02; Appx. A) 

 On July 19, 2010, a preliminary hearing was conducted. (S1 at 1-18) 

On February 17, 2011, the defendant’s motion and memorandum in support to 

quash arrest and suppress evidence was filed. (R. C00046-52) That motion did not seek to 

suppress any statements made by Maloney as a result of the in-custody interrogation by 

law enforcement. (R. C00046-52) That motion argued that Maloney was subject to a 

warrantless search of his person and vehicle. (R. C000046) On June 7, 2011, following an 

evidentiary hearing and arguments (S1 at 19-146) on the motion to suppress, the trial 

court denied that motion. (S1 at 161) In reaching its conclusion, the trial court found that 
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the underlying stop for the Scott’s Law violation was valid. (S1 at 157) The trial court 

does not find that there was any basis for Sergeant Thulen to interrogate Maloney 

regarding anything unrelated to the Scott’s Law violation, except to say that the officers’ 

“suspicions [were] aroused to the nature of the trip” where “they had a situation where 

somebody is from California, goes to Reno, rents a car, and drives to Chicago”. (S1 at 

158) 

On August 18, 2011, Maloney signed a waiver of jury trial and plea of not guilty. 

(R. C00060) 

On October 28, 2011, a stipulated bench trial was held. (S1 at 165-188) The Court 

found Maloney guilty of Counts 2 and 3. (R. C000210; S1 at 181). 

On January 10, 2012, a motion to substitute counsel, along with an executed 

Substitution of Attorneys, was filed to permit the law firm of Muslin & Sandberg to 

substitute for Hanna. (R. C00079-80, 210) That motion was granted on January 11, 2012. 

(R. C0083) 

On January 27, 2012, the trial court entered an order extending the deadline for 

filing a post-trial motion until March 5, 2012. (R. C00210) 

On March 5, 2012, the defendant filed his post-trial motion. (R. C0084-87, 210) 

On May 18, 2012, following oral argument (S1 at 189-223), the trial court denied 

the motion for reconsideration of the motion to suppress. (S1 at 220) The trial court took 

under advisement the motion to vacate the conviction on Count II alleging insufficient 

evidence of intent to deliver. 

On July 18, 2012, the trial court denied the motion to vacate Count II (S1 at 225-

26) 
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On July 18, 2012, Maloney filed his motion to declare the sentencing provision of 

720 ILCS 550/5(g) unconstitutional. (R. C0090-120, 210) The trial denied Maloney the 

opportunity to present any witnesses in support of that motion. (S1 at 234) On September 

7, 2012, the government, through the Office of the Henry County State’s Attorney, filed 

its response in opposition to defendant’s motion to declare the sentencing provision of 

720 ILCS 550/5(g) unconstitutional. (R. C00169-72) On October 17, 2012, Maloney filed 

his reply in support of his motion to declare the sentencing provision of 720 ILCS 

550/5(g) unconstitutional. (R. C00175-77) 

On October 17, 2012, after the hearing on the motion to declare the sentencing 

provision of 720 ILCS 550/5(g) unconstitutional and denying the same, the circuit court 

sentenced Maloney to a total of six (6) years of imprisonment. (R. C00179-80) Related to 

the sentencing, the trial court made the following findings: (1) the defendant’s conduct 

caused or threatened serious harm by attempting to bring “that amount of cannabis into 

the system” (Factor 1 (aggravating)); (2) the defendant’s prior use of illegal drugs 

constitutes “a history of prior criminal activity” and he “doesn’t have any prior 

convictions” (Factor 3 (aggravating)); (3) a minimum statutory sentence of six years in 

the Department of Corrections is necessary to deter others from committing the same 

crime (Factor 3 (aggravating)); (4) Maloney “did not contemplate that his criminal 

conduct would cause or threaten serious physical harm to another (Factor 2 (mitigating)); 

(5) “[f]or the most part, [Maloney] led a law-abiding life, and he’s done a lot of good 

things in his life in his community (Factor 7 (mitigating)); and (6) Maloney’s criminal 

conduct was the result of circumstance unlikely to recur (Factor 8 (mitigating)). (S1 at 

239-41) 
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Finally, the trial court stated that “I do find that Factor Number 10 would apply if 

he was eligible for probation. I think he would comply with the terms of a period of 

probation. But, unfortunately, as everyone knows, the Court’s hands are tied on this in 

this case on Count II. And he’s only going to be sentenced on Count II because Count III 

is a lesser-included offense of Count II. It will merge into Count II. And the Court has no 

discretion. The Legislature has taken that discretion from the Court. The Court has 

discretion in the amount of years that somebody receives for this offense, but it has to be 

within six to thirty years, followed by the mandatory supervised release period.” (S1 at 

241-42) Further stating, “And I do feel that Mr. Maloney -- if anybody deserves the 

minimum sentence for this offense, he does…” (S1 at 243) 

Maloney filed a timely notice of appeal on November 13, 2012. (R. C00182-84, 

211) 

ARGUMENT 

I. 

THE TRIAL COURT ERRED IN DENYING THE 
DEFENDANT-APPELLANT’S MOTION TO 
SUPPRESS THE EVIDENCE AND FAILING TO 
QUASH THE ARREST 
 

“If a judge decides that a defendant’s rights have 
been violated and the case is dismissed [or evidence is 
suppressed], a remarkable thing happens: The government 
bows to the rule of law.”7 

 

                                                
 7 Shira A. Scheindlin and Brian Lehman, One Day in September, N.Y. L. J., 
(Sept., 25, 2006). 
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A. Standard of Review. 

In reviewing a trial court’s ruling on a motion to suppress, a reviewing court will 

defer to the trial court’s findings of fact, unless they are against the manifest evidence; 

however, de novo review is appropriate for the ultimate determination of whether 

evidence should be suppressed. People v. Luedemann, 222 Ill. 2d 530, 542 (2006). 

B. The Trial Court Erred When It Denied the Motion to Suppress. 

On a motion to suppress, the defendant bears the burden of persuasion. People v. 

Mott, 389 Ill. App. 3d 539, 542 (4th Dist. 2009). That is, “the defendant must convince 

the trial court that the search or seizure was unlawful.” People v. Roberson, 367 Ill. App. 

3d 193, 195-96 (4th Dist. 2006); see also 725 ILCS 5/114-12(b). The defendant also 

bears the burden of producing evidence “from which one could reasonably find an 

unlawful search or seizure.” Roberson, 367 Ill. App. 3d at 196. Once the defendant makes 

out a prima facie case, “the State must come forward with evidence justifying the search 

or seizure.” Roberson, 367 Ill. App. 3d at 196. 

In the instant case, the success of a proper motion to suppress any evidence of 

cannabis is dependant on two related propositions: (1) whether the vehicle stop became 

illegal; and (2) whether the interrogation and any evidence of cannabis (i.e., the smell or 

substance containing cannabis) was the fruit of that illegal seizure. 
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 1. Seizure of Galen R. Maloney and the Cup. 

The Fourth Amendment of the United States Constitution and article I, section 6, 

of the Illinois Constitution guarantee citizens the right to be free from unreasonable 

searches and seizures. U.S. CONST., amend. IV; ILL. CONST. art. I, § 6; People v. LaPoint, 

353 Ill. App. 328 (3d Dist. 2004) (reversing the denial of a motion to suppress and 

vacating a significant cannabis conviction). “[T]he touchstone of the Fourth Amendment 

is reasonableness.” Ohio v. Robinette, 519 U.S. 33, 39 (1996). 

For the duration of a traffic stop, “a police officer effectively seizes everyone in 

the vehicle, the driver and all passengers.” Arizona v. Johnson, 555 U.S. 323, 327 (2009). 

A driver is seized “from the moment a car stopped by the police comes to a halt on the 

side of the road.” Johnson, 555 U.S. at 330 (citing and quoting Brendlin v. California, 

551 U.S. 249, 263 (2007)). Therefore, a fact-bound, context-dependent inquiry is 

necessary in each case. The overarching consideration is the officer’s diligence — i.e., 

his “persevering” or “devoted…application to accomplish the undertaking” of 

ascertaining whether the suspected traffic violation occurred, and, if necessary, issuing a 

ticket. WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY UNABRIDGED (1981) at 633. 

Further, if the totality of the circumstances, viewed objectively, establishes that the 

officer, without reasonable suspicion, definitively abandoned the prosecution of the 

traffic stop and embarked on another sustained course of investigation, this would surely 

bespeak a lack of diligence. 

As a preliminary matter, Maloney does not argue that the traffic stop was invalid 

at its outset. However, “a seizure that is lawful at its inception can violate the Fourth 

Amendment if its manner of execution unreasonably infringes interests protected by the 
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Constitution.” Illinois v. Caballes, 542 U.S. 405, 407, (2005). “Vehicle stops 

are…subject to the fourth amendment’s requirement of reasonableness. Because a traffic 

stop is more analogous to a Terry [v. Ohio, 392 U.S. 1 (1968)] investigative stop than to a 

formal arrest, the reasonableness of a traffic stop is analyzed under Terry principles.” 

People v. Bunch, 207 Ill. 2d 7, 796 N.E.2d 1024, 1029 (2003). “A Terry analysis involves 

a dual inquiry: (1) whether the officer’s action was justified at its inception, and (2) 

whether it was reasonably related in scope to the circumstances which justified the 

interference in the first place.” Bunch, 796 N.E.2d at 1029 (internal quotes omitted). To 

qualify as reasonable seizures under the Fourth Amendment, Terry detentions must be 

“limited in both scope and duration.” Florida v. Royer, 460 U.S. 491, 500 (1983). The 

duration of the stop must be justified by the nature of the offense and “the ordinary 

inquires incident to such a stop.” Caballes, 543 U.S. at 408. “A police officer may 

conduct a brief, investigatory stop of a person where the officer can point to specific and 

articulable facts which, taken together with rational inferences from those facts, 

reasonably warrant the intrusion. The officer’s belief need not rise to the level of 

suspicion required for probable cause.” People v. Hackett, 2012 IL 111781 at ¶ 18 

(internal citations and quotes omitted). 

Here, at the motion to suppress hearing, neither Trooper Strouss nor Sergeant 

Thulen testified to or articulated any particularized objective fact (or facts), taken 

together with rational inferences from those facts, that they believed reasonably 

warranted an intrusion unrelated to the Scott’s Law violation. In fact, based on the 

colloquy between Trooper Strouss and Sergeant Thulen, Sergeant Thulen never really 

intended to go and explain Scott’s Law to Maloney. The last thing that Sergeant Thulen 
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said before leaving Trooper Strouss is the following: “So, he’s gotta be back the 17th?” 

(DVD at 4:04) Again, Sergeant Thulen never turned his microphone on, so there is no 

evidence of what interrogation actually transpired. 

A “Terry investigative detention cannot be justified…on the basis of 

‘unparticularized suspicion’ or on a ‘hunch.’ ” People v. Gherna, 203 Ill. 2d 165, 181 

(2003) (quoting Terry, 392 U.S. at 27). Here, there was no articulated suspicion that 

Maloney was in possession of any contraband. The answers he gave to Trooper Strouss 

regarding the timing of his trip, even assuming arguendo they were unusual or created a 

short trip, did not give rise to that inference. Rather, the location of the traffic stop, 

combined with Maloney’s residence, location of rental, and duration of rental, gave rise 

only to a suspicion that Maloney may the type of individual who may be possessing 

contraband. See, e.g., United States v. Dortch, 199 F.3d 193 (5th Cir. 1999) (concluding 

that the inculpatory evidence was the fruit of an illegal search and reversing a conviction 

for drug conviction). 

In Arizona v. Gant, 556 U.S. 332 (2009), the Supreme Court reiterated the 

analysis that should be undertaken when the reasonableness of a warrantless search is 

challenged. “Consistent with our precedent, our analysis begins, as it should in every case 

addressing the reasonableness of a warrantless search, with the basic rule that ‘searches 

conducted outside the judicial process, without prior approval by judge or magistrate, are 

per se unreasonable under the Fourth Amendment—subject only to a few specifically 

established and well delineated exceptions.’ ” Gant, 556 U.S. at 338. In this case, the 

additional seizure/interrogation of Maloney and warrantless search of the cup were 

patently unreasonable. The compounding acts of the interrogation of Maloney unrelated 
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to the Scott’s Law violation and the warrantless search and seizure of the cup that 

unreasonably delayed the traffic stop, constituted an additional seizure of Maloney, and 

resulted in the unconstitutional opportunity for Sergeant Thalen to allegedly smell raw 

cannabis. 

Various panels of the Third District have disallowed and not permitted the odor of 

burnt cannabis to provide probable cause to search a vehicle. People v. Argenian, 97 Ill. 

App. 3d 592, 594 (3d Dist. 1981); People v. Wombacher, 104 Ill. App. 3d 812, 817 (3d 

Dist. 1982); People v. Loe, 16 Ill. App. 3d 291, 293 (3d Dist. 1973). None of these have 

involved raw marijuana. The only case dealing with the odor of marijuana by the Illinois 

Supreme Court was People v. Stout, 106 Ill. 2d 77 (1985). However, Stout, also, dealt 

with the smell of burnt marijuana. 

One form of protection against unreasonable intrusions is the warrant which can 

only be issued upon a finding of probable cause by a neutral and detached magistrate. 

Shadwick v. City of Tampa, 407 U.S. 345, 350 (1972). Admittedly, many situations, 

though, do not permit the time required for preintrusion scrutiny involved in obtaining a 

warrant. The warrantless search, conducted without this protection, must still meet the 

probable cause requirement when accompanied by some exigent circumstance which 

justifies forgoing the warrant. See, e.g., Chimel v. California, 395 U.S. 752 (1969) 

The trial court’s denial of the motion to suppress abused the probable cause 

requirement because it does not require any corroboration of the officer’s sense of 

smell…a completely subjective ground for probable cause. While an officer trained in 

odor detection may be very accurate, the Constitution requires more. For example, 

People v. Loe, 17 Ill. App. 3d 291 (3d Dist. 1973) involved a situation different from the 
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one presented here. In Loe the officer, after smelling marijuana, saw a roach butt in plain 

view. This corroboration justified the search. Likewise, any other corroboration, 

including rolling papers, erratic behavior, or any other observation by an officer, would 

supply a sufficient basis for a warrantless search. 

In this case, Sergeant Thulen tried to suggest that the scent of raw cannabis was 

corroborated by the appearance of cannabis residue in the passenger compartment of the 

vehicle. (DVD at 8:38) However, that argument fails due to lack of evidence and, 

therefore, no corroboration of the alleged smell (or evidence of “residue”). Moreover, 

Sergeant Thulen, clearly, was seeking to obtain any reason to search the vehicle, 

including Maloney’s glass of tea, and statements about what is in the trunk. 

This case presents, inter alia, the narrow question of a warrantless search based 

merely on what the officer stated he smelled without any corroborating indications. See 

United States v. Sharpe, 470 U.S. 675, 699, n. 12 (1985) (“No question is presented [in 

this case] as to whether odor that creates probable cause also justifies a warrantless 

search.” (Marshall, J. (concurring in judgment))). Because the trial court depended upon a 

completely subjective action, which is virtually impossible to dispute, the trial court’s 

judgment opens the door too wide for abuse. 

Here, Sergeant Thulen’s actions were unreasonable under the circumstances of 

this case, the detention and interrogation of Maloney and the seizure of the cup violated 

the Fourth Amendment. Accordingly, Maloney’s questioning rendered the traffic stop an 

unreasonable seizure under the Fourth Amendment and its resulting warrantless search. 

This Court should suppress the fruits of the unconstitutional seizure and search. 
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 2. Failure to Give Miranda Warnings. 

 Under Miranda [v. Arizona, 384 U.S. 436, 444 (1966)], a defendant’s statements 

stemming from “custodial interrogation” of the defendant are inadmissible unless 

preceded by the defendant’s knowing and intelligent waiver of his right not to be 

compelled to testify against or incriminate himself and his right to have an attorney 

present during such interrogation. Accordingly, an officer who intends to subject a person 

to custodial interrogation toward obtaining an admissible confession must first warn that 

individual “that he has a right to remain silent, that any statement he does make may be 

used as evidence against him, and that he has a right to the presence of an attorney, either 

retained or appointed,” and obtain his waiver of those rights before questioning him. Id. 

In addition to any statements obtained in violation of Miranda, any evidence seized upon 

information obtained as the result of an unconstitutional interrogation is likewise 

inadmissible as “fruit of the poisonous tree.” See Wong Sun v. United States, 371 U.S. 

471, 487-88 (1963) (holding that the exclusion of unconstitutionally obtained evidence 

extends to evidence that is “come at by the exploitation of that illegality”) (internal 

quotation marks omitted). 

 “Custodial interrogation” means “questioning initiated by law enforcement 

officers after a person has been taken into custody or otherwise deprived of his freedom 

of action in any significant way.” Miranda, 384 U.S. at 444. Interrogation is custodial if, 

under the circumstances of the questioning, “a reasonable person would have felt he or 

she was not at liberty to terminate the interrogation and leave.” People v Braggs, 209 Ill. 

2d 492, 506, 810 N.E.2d 472, 481 (2005). These warnings are required for admissibility 

if and only if the person being questioned is in custody. See People v. Slater, 228 Ill. 2d 
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137, 149 (2008) (“The finding of custody is essential, as the preinterrogation warnings 

required by Miranda are intended to assure that any inculpatory statement made by a 

defendant is not simply the product of the compulsion inherent in custodial 

surroundings.” (internal quotes omitted)). 

 Relevant factors to consider when determining whether an interrogation was 

custodial include: 1) location, time, length, mood and mode of questioning; 2) the number 

of police officers present; 3) the presence or absence of friends or family members; 4) 

any indicia of formal arrest, such as showing of weapons, physical restraint, booking or 

fingerprinting; 5) how the individual arrived at the place of questioning; and 6) the age, 

intelligence, and mental makeup of the accused. Slater, 228 Ill. 2d at 150. 

 Here, the only evidence adduced at the hearing on the motion to suppress 

regarding Miranda warnings was Trooper Strouss’s speculation that Sergeant Thulen 

(who did not have his microphone on) read Maloney the Miranda warnings after 

directing Maloney out of the vehicle. (Suppression at p14) Moreover, Sergeant Thulen 

never testified that he ever read Maloney his Miranda warnings. 

 Further, any statements that defendant made was clearly in response to 

“questioning initiated by law enforcement officers”; thus, defendant was subjected to 

interrogation. On these facts, if defendant’s statements were made while he was in 

custody, then the trial court’s denial of the motion to suppress was erroneous. 

 Here, defendant was in custody during questioning and was, accordingly, entitled 

to Miranda warnings. Defendant was detained and isolated by Sergeant Thulen. Miranda 

was decided in recognition of the skilled interrogator’s ability to compel a person to 

relinquish his Fifth Amendment rights. Miranda, 384 U.S. at 457-58 (“It is obvious that 



 36 

such an interrogation environment is created for no purpose other than to subjugate the 

individual to the will of his examiner…..Unless adequate protective devices are 

employed to dispel the compulsion inherent in custodial surroundings, no statement 

obtained from the defendant can truly be the product of his free choice.”). 

 By isolating the defendant, Sergeant Thulen enjoyed an advantage in interrogating 

defendant that may have interfered with the free exercise of his constitutional rights. By 

the time Sergeant Thulen contended he smelled raw cannabis, defendant’s detention 

could no longer be fairly characterized as an “ordinary” traffic stop, during which 

noncoercive, conversational questioning of the driver and passenger may be said not to be 

custodial. Berkemer v. McCarty, 468 U.S. 420, 39 (1984). Instead, what began as an 

investigation into a Scott’s Law violation had been transformed into a full-fledged drug 

search, despite how Trooper Strouss characterized the event. 

 Accordingly, Maloney’s questioning by Sergeant Thulen rendered the 

interrogation violative of the Fifth Amendment. This Court should suppress the fruits of 

the unconstitutional interrogation. 

 3. Absence of Audio from Sergeant Clint Thulen. 

 This Court should find it troubling that the audio portion of the recording of the 

interrogation during which Sergeant Thulen interrogated Maloney is conspicuously 

absent. The recording indicates Sergeant Thulen’s microphone was shut off for the 

entirely of his interrogation of the defendant. Even allowing for the possibility of 

inadvertence, the incompleteness of the recording needlessly encumbers the analysis of 

whether defendant was questioned in a custodial atmosphere and raises doubts as to the 

purpose and value of such recordings. Clearly, more was said during the questioning than 
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Sergeant Thulen testified to at the suppression hearing. The full content of the interview 

may have rendered it more obviously unconstitutional. 

 In this case, this Court should not presume that any aspect of Sergeant Thulen’s 

interrogation of Maloney addressed the Scott’s Law violation. The only reasonable 

inference from the absence of audio is that, based on Sergeant Thulen’s last statement 

before he leaves Trooper Strouss (“So, he’s gotta be back the 17th?”), is that he’s going to 

go interrogate Maloney until he gets something that he can say corroborates his hunch. 

That’s why he interrogated Maloney and why he demanded Maloney hand him the cup of 

tea…because he hoped it had marijuana in it. 

 4. Conclusion. 

 This Court should conclude that the trial court erred in denying the motion to 

suppress because the pre-“cup seizure” interrogation was unconstitutional, in violation of 

the Fourth and Fifth Amendments, and that fruits should be suppressed. Those fruits 

include the free-air search and the vehicle search. 

 This Court should conclude that the trial court erred in denying the motion to 

suppress because the duration of the detention was prolonged beyond the time reasonably 

required to complete the initial traffic stop, and the further detention and questioning of 

defendant was not justified by a reasonable articuable suspicion of other illegal activity, 

and the defendants. The judgment of the circuit court of Henry County must be reversed. 
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II. 

DEFENDANT-APPELLANT HAD INEFFECTIVE 
ASSISTANCE OF COUNSEL RELATED TO THE 
MOTION TO QUASH ARREST AND SUPPRESS 
EVIDENCE 
 

A defendant is guaranteed the right to the effective 
assistance of counsel under the United States and Illinois 
Constitutions.8 

 
A. Standard of Review. 

This Court reviews the ultimate issue of ineffective assistance de novo. People v. 

Cook, 2013 IL App (3d) 100927 at ¶ 22. 

B. Ineffective Assistance of Counsel. 

Maloney’s counsel at the motion to suppress and stipulated bench trial were the 

same. Maloney’s present counsel became involved following the court’s guilty finding at 

the stipulated bench trial. 

“A claim of ineffective assistance of counsel is evaluated under the two-prong test 

set forth in Strickland v. Washington, 466 U.S. 668 (1984). Under this test, a defendant 

must demonstrate that counsel’s performance fell below an objective standard of 

reasonableness, and a reasonable probability exists that, but for counsel’s unprofessional 

errors, the result of the proceeding would have been different. A defendant’s failure to 

establish either prong of the Strickland test precludes a finding of ineffective assistance 

of counsel.” People v. Henderson, 2013 IL 114040 at ¶ 11. 

Admittedly, claims of ineffective assistance of counsel are preferably brought on 

collateral review rather than direct appeal. People v. Bew, 228 Ill. 2d 122, 134, 886 

                                                
 8 U.S. CONST., amends. VI, XIV; ILL. CONST. art. I, § 8. 
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N.E.2d 1002, 1009 (2008) (citing Massaro v. United States, 538 U.S. 500 (2003)). The 

reason for this preference is that when an ineffective assistance claim is brought on direct 

appeal, appellate counsel and the court must proceed on a trial record not fully developed 

precisely for the object of the litigation or preserving the claim and is often incomplete 

for this purpose. Bew, 886 N.E.2d at 1009. 

However, where, as in this case, the record is clear that defendant had 

constitutionally deficient counsel at the motion to quash arrest and suppress evidence, 

Maloney was denied the effective assistance of counsel to which he is entitled under the 

Sixth Amendment. 

 1. Deficient Performance. 

 To demonstrate performance deficiency, a defendant must establish that counsel’s 

performance was below an objective standard of reasonableness. People v. Edwards, 195 

Ill. 2d 142, 163 (2001). “Where counsel entirely fails to subject the prosecution’s case to 

meaningful adversarial testing, then there has been a denial of sixth amendment rights 

that makes the adversary process itself presumptively unreliable and the defendant need 

not demonstrate actual prejudice.” People v. Bloomingburg, 346 Ill. App. 3d 308, 804 

N.E.2d 638, 645 (1st Dist. 2004); United States v. Cronic, 466 U.S. 648, 659 (1984). 

In the case of a claim for ineffective assistance of counsel for failure to pursue a 

motion to quash arrest and suppress evidence, defendant must show the unargued 

suppression motion was meritorious and there is a reasonable probability the verdict 

would have been different without the excludable evidence. People v. Harris, 182 Ill. 2d 

114, 146 (1998). The government can counter with its own evidence justifying the 
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intrusion of a warrantless search and seizure. See People v. Lampitok, 207 Ill. 2d 231, 239 

(2003). The government did not do so here because the issue was not litigated. 

On the facts and circumstances of this case, Maloney can demonstrate a claim for 

ineffective assistance of counsel. In this case, prior to trial, defense counsel filed a motion 

(and memorandum in support thereof) to quash arrest and suppress evidence. (R. C46-

50). That motion argued that the warrantless search of Maloney’s beverage illegal and 

that it was only after this illegal search that Sergeant Thulen smelled cannabis. Counsel 

argued in that written motion that because the search of the beverage lacked probable 

cause and was illegal, all evidence discovered as a result of that search and seizure should 

be suppressed as evidence against the defendant. 

However, at the hearing on the motion, defense counsel failed to argue the merits 

of his underlying motion and, instead, sought merely to argue that it would not have been 

possible for Sergeant Thulen to smell cannabis. (Suppress at p132-34) A movant has the 

responsibility to obtain a ruling on his motion. People v. Urdiales, 225 Ill. 2d 354, 425 

(2007). The government argued that “[t]he warrantless search of the defendant’s 

beverage, Judge, is not even I don’t think an issue at this particular time, because we did 

not’ really hear any evidence of that.” (S1 at 154) When it ruled on the motion to 

suppress, the trial court stated that “the issue of the cup I don’t think is relevant to this, 

because it doesn’t have any bearing on the search that was conducted…So that fact that 

he maybe didn’t have a right to ask him for that cup, but that cup didn’t play any part of 

this, because he didn’t smell anything and he didn’t base his probable cause based on 

anything to do with the cup. But he’s testified that he smelled the odor of cannabis.” (S1 

at 159) 
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Further, at the motion to suppress, counsel for defendant-appellant failed to 

question any of the following: (a) the reasonableness of the stop; (b) the length of the stop 

and any delay; (c) the seizure of the cup from the vehicle without probable cause; (d) the 

seizure of the keys to the vehicle without probable cause; and (e) the fact that the alleged 

smell of cannabis would give rise at most to a right to detain and call for a narcotics 

sniffing canine, prior to a search of the vehicle, including but not limited to a search of 

the trunk of the vehicle, pursuant to United States v. Place, 462 U.S. 696 (1983). Clearly, 

this was not a sound trial strategy. People v. Moore, 279 Ill. App. 3d 152, 158-59 (5th 

Dist. 1996) (“Sound trial strategy is made of sterner stuff. It embraces the use of 

established rules of evidence and procedure to avoid, when possible, the admission of 

incriminating statements, harmful opinions, and prejudicial facts.”). Counsel did not 

question either the duration of the stop or the failure to give the defendant Miranda 

warnings (see argument above (I)). 

However, in this case, defense counsel’s decision not to seek the determination on 

any of the above and, then, seek suppression of the fruits of that illegal search was clearly 

not a matter of trial strategy and demonstrates incompetence. See People v. Amos, 2013 

IL App (3d) 110472 at ¶ 51 (“Matters of trial strategy are generally immune from claims 

of ineffective assistance of counsel unless counsel’s chosen strategy is so unsound that 

counsel fails to conduct any meaningful adversarial testing.”). Instead of, at a minimum, 

following through with the original motion, defense counsel ended up presenting 

evidence and arguing an issue of suppression that was only a credibility determination to 

be made by the trial court, namely, whether it was possible that Sergeant Thalen could 

smell cannabis and whether it was believable he did smell that cannabis. Slater, 228 Ill. 
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2d at 149. Defense counsel’s performance was not objectively reasonable. As such, the 

defendant did not receive reasonably effective assistance of counsel. 

 2. Prejudice. 

 To show prejudice, Maloney must demonstrate a reasonable probability that the 

outcome would have been different but for the deficient performance. Strickland, 466 

U.S. at 694. A reasonable probability is less than “more likely than not,” Kyles v. Whitley, 

514 U.S. 419, 434 (1995), but it is more than a possibility. White v. Roper, 416 F.3d 728, 

732 (8th Cir. 2005); People v. Wright, 302 Ill. App. 3d 128, 132 (1st Dist. 1998). “A 

reasonable probability is a probability sufficient to undermine confidence in the outcome, 

namely, that counsel’s deficient performance rendered the result of the trial unreliable or 

the proceeding fundamentally unfair.” People v. Enis, 194 Ill. 2d 361 (2000). 

        To determine whether there is a reasonable probability that the result of the 

proceeding would have been different, a reviewing court must consider what it would 

have done had Maloney sought a ruling on the issue in the motion to suppress and, more 

importantly, if a proper motion to suppress had been filed. In this case, had defense 

counsel done so, it is reasonably probable that the court would have found that Maloney 

had been unreasonably seized in violation the Fourth Amendment, that the further 

detention and questioning of defendant was not justified by a reasonable suspicion of 

other illegal activity, that search of the cup would have been found illegal which violated 

the Fourth Amendment, and that the interrogation violated the Fifth Amendment, and, 

thus, all fruits of the illegal search/seizure including the defendant’s statements and the 

scent of cannabis would have been suppressed. 
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Absent the evidence of smell and/or presence of the cannabis, the government 

would have absolutely failed in its burden of establishing the elements of the crimes that 

Maloney was found guilty of (Counts II and III). Accordingly, Maloney was denied the 

effective assistance of counsel to which he is entitled under the Sixth Amendment. 

III. 

THE TRIAL COURT ERRED IN FINDING THE 
DEFENDANT GUILTY OF POSSESSION WITH 
INTENT TO DISTRIBUE 5,000 GRAMS OF 
CANNABIS WHEN NO EVIDENCE OF INTENT 
WAS PRODUCED 
 

A. Standard of Review. 

When a defendant challenges the sufficiency of the evidence, the standard of 

review is whether, when viewing the evidence in the light most favorable to the 

government, any rational trier of fact could have found the essential elements of the 

crime beyond a reasonable doubt. People v. Davison, 233 Ill. 2d 30, 43 (2009) (citing 

Jackson v. Virginia, 443 U.S. 307, 319 (1979)). Only where the evidence is so 

improbable or unsatisfactory as to create a reasonable doubt of the defendant's guilt will a 

conviction be set aside. People v. Hall, 194 Ill. 2d 305, 330 (2000). 

B. Stipulated Bench Trial. 

 In this case, the defendant offered no evidence at the stipulated bench trial.  A 

“stipulated bench trial” is a legal fiction created solely to give defendants the benefit and 

convenience of a guilty plea while avoiding the consequences of waiver or forfeiture. 

People v. Horton, 143 Ill. 2d 11, 22 (1991). “In a stipulated bench trial, a defendant 

enters a plea of not guilty, and a ‘trial’ is held based on a set of facts agreed to by the 

parties. Although there is a remote theoretical possibility that the defendant may be 
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acquitted, the reality is that factual guilt is a foregone conclusion. After all, neither a 

reasonable defendant nor a prosecutor would choose to pursue a stipulated bench trial (or 

guilty plea) if the evidence is doubtful. Thus, once a stipulated bench trial is conducted, 

the defendant will a fortiori be found guilty by the trial court. But unlike the case of a 

guilty plea, the right to appeal any pretrial objections is preserved. In other words, if the 

defendant’s pretrial motion to suppress was denied and defense counsel believed the 

denial was erroneous, it would be improper and most probably patent incompetence for 

defense counsel to allow defendant to plead guilty, since review of the denial of the 

motion would be barred.” People v. Gonzalez, 313 Ill. App. 3d 607, 730 N.E.2d 534  (2d 

Dist. 2000) 

Proceeding to a stipulated bench trial allows a defendant to avoid the forfeiture or 

waiver rule as to an issue that the defendant seeks to preserve for appeal, while still 

letting the defendant take advantage of the benefits and conveniences of a guilty-plea 

proceeding. Horton, 143 Ill. 2d at 22; People v. Thompson, 404 Ill. App. 3d 265, 270 (3d 

Dist. 2010). 

C. Intent to Deliver a Controlled Substance. 

In order to sustain defendant’s conviction for possession of a controlled substance 

with intent to deliver, the government must prove that: (1) defendant had knowledge of 

the presence of the drugs; (2) the drugs were in defendant’s immediate possession or 

control; and (3) defendant intended to deliver the drugs. People v. Bui, 381 Ill. App. 3d 

397, 419 (1st Dist. 2008) (citing People v. Robinson, 167 Ill. 2d 397, 407 (1995)). 

In the case at bar, defendant claims that the government failed to prove 

knowledge. Specifically, he claims that the government failed to prove beyond a 
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reasonable doubt that he ever intended to sell any cannabis. The element of knowledge is 

rarely shown by direct proof, and is usually established by circumstantial evidence. Bui, 

381 Ill. App. 3d at 419. Circumstantial evidence is sufficient to sustain a criminal 

conviction, provided that such evidence satisfies proof beyond a reasonable doubt. Hall, 

194 Ill. 2d at 330. 

A variety of factors are indicative of intent to deliver, such as: (1) whether the 

quantity of the controlled substance possessed is too large to be viewed as being for 

personal consumption; (2) the high purity of the drug confiscated; (3) possession of 

weapons; (4) possession of large amounts of cash; (5) possession of police scanners, 

beepers or cellular telephones; (6) possession of drug paraphernalia; and (7) the manner 

in which the substance is packaged. Robinson, 167 Ill. 2d at 408. 

No findings of fact were made by the court that the quantity of the cannabis was 

too large to be viewed as being for personal consumption. There was no evidence of 

purity of the seized cannabis and/or suspect cannabis (The only evidence of the amount 

tested was 5,387 grams. The other amount (4,628 grams) was never tested). Maloney was 

not in possession of any weapon at the time of his arrest. Maloney was not in possession 

of large amounts of cash at the time of his arrest. There was no evidence that Maloney in 

possession of a police scanner, beeper or multiple cellular telephones. Maloney was not 

in possession of any drug paraphernalia at the time of his arrest. There is limited evidence 

of the manner in which the substance is packaged; none of which suggested it was to be 

sold. 

Accordingly, the trial court lacked sufficient evidence to find Maloney guilty of 

Count II because there was insufficient evidence of intent to deliver. This Court should 



 46 

reverse the defendant’s conviction for possession of a controlled substance with intent to 

distribute (Count II). 

IV. 

DEFENDANT-APPELLANT HAD INEFFECTIVE 
ASSISTANCE OF COUNSEL WHEN COUNSEL 
FAILED TO RAISE ISSUES AT THE STIPULATED 
BENCH TRIAL 
 

A. Standard of Review. 

 This Court reviews the ultimate issue of ineffective assistance de novo. People v. 

Cook, 2013 IL App (3d) 100927 at ¶ 22. 

B. Ineffective Assistance of Counsel. 

See Section II(B) for case law on ineffective assistance of counsel (incorporated 

by reference). In Florida v. Nixon, 543 U.S. 175 (2004), the Supreme Court held that, 

under federal law, when a defendant alleges ineffective assistance of counsel due to an 

admission of guilt, the claim should be analyzed under the Strickland attorney error 

standard. 

The general rule adopted by the supreme court is that a stipulated bench trial is 

tantamount to a guilty plea if the defendant either: (1) stipulates that the evidence is 

sufficient for a finding of guilty beyond a reasonable doubt, or (2) does not present or 

preserve a defense. See Horton, 143 Ill. 2d at 22. If a stipulated bench trial is tantamount 

to a guilty plea, the supreme court rules pertaining to guilty pleas must be followed. See 

Horton, 143 Ill. 2d at 21 (if defense counsel stipulates that the facts as presented by the 

State are sufficient for a finding of guilty beyond a reasonable doubt, Supreme Court 

Rule 402 admonishments must be given). Such rules would, also, include Supreme Court 
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Rules 605(c) and 604(d). See People v. Jamison, 181 Ill. 2d 24, 29 (1998) (discussing 

mandatory nature of Rule 605 admonitions and the interaction between Rules 605 and 

604(d)); People v. Janes, 158 Ill. 2d 27, 34-36 (1994) (requiring remand for failure to 

strictly comply with Rule 604(d)). 

Only one conclusion can be reached when Hanna stated, “We do concede that he 

certainly had possession, and with the amount there, I could see how the Court could find 

him guilty with intent to deliver. But as far as the trafficking goes, I just think there’s a 

lack of evidence for beyond a reasonable doubt.” (S1 at 179) In doing so, Hanna, first, 

effectively pled Maloney guilty to Count III (“We do concede that he certainly had 

possession, and with the amount there…”) and, second, conceded an absence of 

reasonable doubt on Count II (“…I could see how the Court could find him guilty with 

intent to deliver.”) which, again, effectively pled Maloney guilty to Count II. The trial 

court, in fact, found Maloney guilty of Count II (and Count III (the lesser-included 

offense of possession)). Further, he undermined Maloney’s appeal rights, also, related to 

the sufficiency of the evidence. 

Recently, the Supreme Court of the United States stated: “Facts that increase the 

mandatory minimum sentence are therefore elements and must be submitted to the jury 

and found beyond a reasonable doubt.” Alleyne v. United States, 570 U. S. __ (2013). 

Here, the mandatory minimum for knowingly possessing more than five thousand (5000) 

grams of a substance containing cannabis (720 ILCS 550/4(g) – a Class 1 felony) is four 

(4) years (730 ILCS 5/5-4.5-30(a)) and when the added element of intent to deliver is 

included (720 ILCS 550/5(g) – a Class X felony) that mandatory minimum increases to 
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six (6) years (730 ILCS 5/5-4.5-25(a)). In this case, Hanna allowed evidence of 

possession was uncontradicted and unchallenged. 

In the present case, defense counsel did not stipulate that the facts as presented by 

the government were sufficient for a finding of guilty. Rather, as is required for a 

stipulated bench trial to occur, defense counsel merely stipulated that if the case 

proceeded to trial, the government could in fact present the evidence that it had 

represented to the trial court. However, because defense counsel stipulated to the 

government’s evidence and, then, to the legal conclusions to be drawn from that 

evidence, defendant’s stipulated bench trial was tantamount to a guilty plea because 

defense counsel stipulated to the sufficiency of the evidence to convict. See Thompson, 

404 Ill. App. 3d at 270. 

“[W]here the stipulation includes a statement that the evidence is sufficient to 

convict the defendant, the stipulation implicates fundamental due process concerns and 

can only be waived by the defendant personally.” People v. Campbell, 208 Ill. 2d 203, 

208 (2003) Hanna’s explicit comments to the court regarding “possession” and “the 

amount” constitutes a de facto plea of guilty on Count III. Hanna’s comment that he 

“could see how the Court could find him guilty with intent to deliver” constitutes a de 

facto plea of guilty on Count II related to the additional element of intent to deliver. 

Before Hanna chose to supplement the stipulations with his admissions on behalf 

of the defendant, Maloney was never admonished under Supreme Court Rule 402 (Pleas 

of Guilty or Stipulations Sufficient to Convict). Rule 402 is designed to satisfy the due 

process requirement that the record “affirmatively show that the [guilty plea] was entered 
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intelligently and with full knowledge of its consequences.” People v. Whitfield, 217 Ill. 

2d 177, 184 (2005) (citing Boykin v. Alabama, 395 U.S. 238 (1969)). 

Defendant’s counsel’s admission that to the trial court he “could see how the 

Court could find him guilty with intent to deliver” constituted ineffective assistance of 

counsel in violation of his right to a fair trial under the Sixth and Fourteenth Amendments 

to the Constitution of the United States. There is no evidence that Hanna had any 

discussion with Maloney that Hanna would be making admissions of guilt on his behalf. 

Further, there is no evidence that the trial court confirmed with Maloney that this was a 

knowing admission. 

Hanna’s comments militated against the government’s need to prove at trial, inter 

alia, the element of intent to deliver. A variety of factors are indicative of intent to 

deliver, such as: (1) whether the quantity of the controlled substance possessed is too 

large to be viewed as being for personal consumption; (2) the high purity of the drug 

confiscated; (3) possession of weapons; (4) possession of large amounts of cash; (5) 

possession of police scanners, beepers or cellular telephones; (6) possession of drug 

paraphernalia; and (7) the manner in which the substance is packaged. People v. 

Robinson, 167 Ill. 2d 397, 408 (1995). 

No findings of fact were made by the court that the quantity of the cannabis was 

too large to be viewed as being for personal consumption. There was no evidence of 

purity of the seized cannabis and/or suspect cannabis (The only evidence of the amount 

tested was 5,587 grams. The other amount that was recovered was never tested). Maloney 

was not in possession of any weapon at the time of his arrest. Maloney was not in 

possession of large amounts of cash at the time of his arrest. There was no evidence that 
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Maloney in possession of a police scanner, beeper or multiple cellular telephones. 

Maloney was not in possession of any drug paraphernalia at the time of his arrest. There 

is limited evidence of the manner in which the substance is packaged; none of which 

suggested it was to be sold. 

In this case, defense counsel never filed a post-trial motion within 30 days 

pursuant to Article 116 (Post-Trial Motions) of the Code of Criminal Procedure of 1963 

(725 ILCS 5/116-1, et seq.). Only after present counsel’s substitution appearance was 

filed (1/10/12) and the trial court granting additional time to file a post-trial motion 

(1/27/12) was there evidence that a post-trial motion was intended to be filed following 

the October 28, 2011 stipulated bench trial. (R. C210) The aforementioned suggests that 

there was no real intention to preserve issues related to the suppression motion. 

A critical issue in this case is the extent to which a defense attorney’s decision, 

expressly or impliedly, to admit to an essential element of a crime is a tactical choice 

within the attorney's discretion, or whether the right to make such a decision is 

inextricably linked with a defendant’s constitutional rights such that an unauthorized 

admission of guilt by one’s attorney may give rise to a claim of ineffective assistance of 

counsel and justifies a new trial. Again, Hanna’s actions (whether construed as strategy 

or otherwise) was so unsound that he failed to conduct any meaningful adversarial 

testing. 

 Also, Hanna never brought the weight of the tested amount to the trial court’s 

attention and the fact that part of the suspect cannabis that was recovered was not 

weighed. Further, the only evidence of the amount tested was 5,587 grams. Despite this 

fact, the prosecutor suggested that all of the suspected cannabis was intended for 
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delivery. In People v. Games, 94 Ill. App. 3d 130 (3d Dist. 1981), the chemist looked at 

two bags and weighed them individually, however, she subjected the contents of only one 

bag to chemical analysis that revealed cannabis. The court concluded that in the absence 

of expert testimony, no inference could be drawn concerning the composition of the 

untested bag. Furthermore, the court noted that they could speculate that the second bag 

also contained cannabis, however, a verdict must be based on evidence, not guess, 

speculation or conjecture. See also People v. Green, 256 Ill. App. 3d 496 (1st Dist. 1993) 

(McNulty, J., dissenting) (“This court has repeatedly held that where separate bags or 

containers of a suspected drug are seized, a sample from each bag or container must be 

conclusively tested to prove that is contains a controlled substance”); People v. Valdez, 

230 Ill. App. 3d 975 (1st Dist. 1992) (where chemist only tested and gave an opinion as 

to the contents of 2 of 53 bags, only those two bags could be considered to contain 

cocaine); People v. Hill, 169 Ill. App. 3d 901 (1st Dist. 1992) (where chemist only 

conclusively tested 3 of 63 bags of white powder, defendant was guilty beyond a 

reasonable doubt of possessing only the amount of cocaine found in those three bags). 

 Accordingly, Maloney was denied the effective assistance of counsel to which he 

is entitled under the Sixth Amendment. 

V. 

THE SENTENCING PROVISION OF 720 ILCS 
550/5(g), AS APPLIED TO GALEN R. MALONEY, IS 
UNCONSITUTIONAL.  

 
I think that we should have the courage to declare 

our convictions now, no matter how unpopular it may be to 
do so.9 

                                                
 9 Naftalin v. King, 102 N.W.2d 301, 305 (Minn. 1960) (Knutson, J., dissenting). 
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The people have the right to expect that the 

members of [the courts] will possess the courage and 
integrity necessary to declare unconstitutional any 
legislation which contravenes the rights of the people as set 
forth in the due process and equal protection clauses of 
both [state and federal] Constitutions. [The courts] should 
invoke these constitutional guarantees to protect the rights 
of those who are wronged by such legislation and should 
not be servile to any interest or influence regardless of the 
power it wields.10 

 
 An individual has standing to challenge the constitutionality of a statutory 

provision if he is directly affected as one “within the class aggrieved by the alleged 

unconstitutionality.” People v. Mayberry, 63 Ill. 2d 1, 6 (1976), cert. denied, 429 U.S. 

828, 97 S. Ct. 87 (1976) 

 When a litigant challenges the constitutionality of a statute, he challenges the 

statute’s application to him…If he prevails, the Court invalidates the statute, not in toto, 

but only as applied to those activities. The law is refined by preventing improper 

applications on a case-by-case basis. In the meantime, the interests underlying the law 

can still be served by its enforcement within constitutional bounds.” Secretary of State of 

Md. v. Joseph H. Munson Co., 467 U.S. 947, 977 (1984) (Rehnquist, J., dissenting). 

A. Standard of Review 

The question of whether a statute is constitutional is subject to de novo review. 

People v. Moss, 206 Ill. 2d 503, 520 (2003). 

Defendant does not ask this court to reform the Cannabis Control Act, but to rule 

that the relevant section, 720 ILCS 550/5(g), it is unconstitutional as written. Thereafter, 

                                                
 10 Werner v. Southern Cal. Associated Newspapers, 216 P.2d 825, 842 (Cal. 1950) 
(Carter, J., dissenting). 
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if the mantle of reform is to be taken up, then such appropriate, non-unconstitutional 

legislation may be enacted by the legislative branch. 

B. Background on Illinois Cannabis/Marijuana Law.11 
 
 Until the inclusion of marijuana in the Uniform Narcotic Drug Act in 1932 and 

the passage of the Marihuana Tax Act in 1937, there was no “national” public policy 

regarding the drug. Richard J. Bonnie & Charles H. Whitebread, II, The Forbidden Fruit 

and the Tree of Knowledge: An Inquiry Into the Legal History of American Marijuana 

Prohibition, 56 VA. L. REV. 6 (1970). According to Bonnie and Whitebread, the rationale 

for criminalization of marijuana in the early 1900’s was different in western versus 

eastern states: (a) the rationale in western states of the country was the use of marijuana 

by Mexican immigrants (“Class Legislation”); and (b) the rationale in the eastern states 

was that use of marijuana was expected to increase as a direct result of the restrictions of 

opiates and cocaine (“Substitution”). Id. 

In 1971, the Supreme Court of Illinois declared that Illinois’ classification under the 

Narcotic Drug Act was declared unconstitutional. People v. McCabe, 49 Ill. 2d 338, 275 

N.E.2d 407 (1971). Thereafter, the Illinois legislature established a regulatory system for 

marijuana through a separate act, the Illinois Cannabis Control Act (“Cannabis Control 

Act”), 720 ILCS 550/1, et seq.. People v. Mathey, 99 Ill. 2d 292, 458 N.E.2d 499, 502 

(1983). The Cannabis Control Act was passed in 1978. Even then cannabis was being 

championed for its medical benefits, so in the name of “research,” the act gave the 

                                                
 11 This is covered at length in the defendant’s Motion to Declare the Sentencing 
Provision of 720 ILCS 550/5(g) Unconstitutional. (R. C90-120) 
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Department12 permission to “authorize” licensed physicians to use it to treat “glaucoma, 

the side effects of chemotherapy or radiation therapy in cancer patients or such other 

procedure certified to be medically necessary.” 720 ILCS 550/11. So, technically, Illinois 

authorized medical marijuana in 1978, but implementation was, first, left to the 

Department of Human Services and it never took action to implement it. Secondly, it 

could only act “with the written approval of the Department of State Police.” 

Thirty-five (35) years following its implementation, the Illinois Cannabis Control 

Act has done nothing but unconstitutionally punish. Moreover, as demonstrated below, 

the law has not affected marijuana use. 

Nationally, an average of 5.1 percent of persons reported using marijuana in the 

past month from 1999 through 2001. U.S. Department of Health and Human Services 

Substance Abuse and Mental Health Services Administration Office of Applied Studies, 

THE NSDUH REPORT, Marijuana Us in Substate Areas (June 16, 2005). In Illinois, 

annual averages of marijuana use is average to above-average. Id. (based upon Wright, 

D., & Sathe, N. (2005). According to one report, about 7 million people in the U.S. 

population use marijuana weekly. U.S. Department of Health and Human Services 

Substance Abuse and Mental Health Services Administration Office of Applied Studies. 

National household survey on drug abuse. Washington, DC: US Government Printing 

Office, 1999. A more recent report indicates that “[i]n 2003, more than 25 million 

persons (10.6 percent) aged 12 or older [the sampled population] reported past year use 

of marijuana. An estimated 3.1 million persons (1.3 percent of the population and 12.2 

                                                
 12 “Department” means the Illinois Department of Human Services (as successor 
to the Department of Alcoholism and Substance Abuse) or its successor agency. 720 
ILCS 550/3(c). 
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percent of past year marijuana users) were daily marijuana users (i.e., they used 

marijuana on 300 or more days in the past 12 months).” Office of Applied Studies, 

Substance Abuse and Mental Health Services Administration, THE NSDUH REPORT, 

Daily Marijuana Users (November 26, 2004). 

“Slight more than half of Americans aged 12 or older [the sampled population] 

reported being current drinkers of alcohol in a 2007 survey (51.1 percent). This translates 

to an estimated 126.8 million people, which is similar to the 2006 estimate of 125.3 

million people (50.9 percent).” U.S. Department of Health and Human Services 

Substance Abuse and Mental Health Services Administration Office of Applied Studies, 

Results from the 2007 National Survey on Drug Use and Health: National Findings 

(Sept. 2008). “Alcohol present in blood concentrations around the legal limit (0.10 g/dl) 

in most American States is more impairing than anything subjects have show after THC 

alone in our studies.” U.S. Department of Transportation National Highway Traffic 

Safety Administration, Marijuana, Alcohol and Actual Driving Performance, p39 (July 

1999). Based on the studies, alcohol has been shown that its potential harmful effects far 

outweigh those of marijuana use. As an aside, if a defendant committed an aggravated 

driving under the influence (DUI) that proximately cause death to another, which is a 

Class 2 felony, 625 ILCS 5/11-501, shall be sentenced to a term of imprisonment not less 

than 3 years and not more than 14 years if the violation resulted in the death of one 

person. It is sentenced at far less than Section 550/5(g). Here, Maloney was sentenced to 

6 years for knowingly and unlawfully possessing with the intent to deliver marijuana. 

The law does not reflect the current state of knowledge regarding cannabis. If it 

had, then the law would not exist in its current state as cannabis has been scientifically 
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proven to be safe (or, at least, as safe legal drugs), and a strong argument can be made the 

responsible use is a net benefit to adult human health. 

Almost all authorities agree that marijuana is not a narcotic or addictive. Unlike 

opiate drugs, it does not produce a physical dependency and upon abstention there are no 

withdrawal symptoms. McCabe, supra. Its use does not singularly or extraordinarily lead 

to opiate addiction or to aggressive behavior or criminal activity. 

Notably, the White House Domestic Council Drug Abuse Task Force, White 

Paper on Drug Abuse (Sept. 1975) urged that marijuana possession offenses be “de-

emphasized” because cannabis posed the least risk of harm to individuals and to society 

compared to other drugs. Id. at 33. Also, at the same time that Congress passed the 

Controlled Substances Act, it created the National Commission on Marihuana and Drug 

Abuse. See 21 U.S.C. § 801 (note). The Commission’s First Report concluded at 56-67: 

A large amount of research has been performed in man and animals 
regarding the immediate effect of marihuana on bodily processes. No 
conclusive evidence exists of any physical damage, disturbances of bodily 
processes or proven human fatalities attributable solely to even very high 
doses of marihuana. 
 

First Report of the National Commission, Marihuana: A Signal of Misunderstanding 

(Mar. 1972). The Commission recommended that the possession of marijuana for 

personal use no longer be a criminal offense. Id. at 152-54. In sum, evidence of any 

alleged ill effects of marijuana has been refuted. See, e.g., Marihuana and Health, Second 

Annual Report to Congress from the Secretary of Health, Education and Welfare, 111-

132 (1972); Marihuana and Health, Third Annual Report to Congress from the Secretary 

of Health, Education and Welfare, 129-153 (1973); Marihuana and Health, Fourth 

Annual Report to Congress from the Secretary of Health, Education and Welfare, 93-121 
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(1974); Marihuana and Health, Fifth Annual Report to Congress from the Secretary of 

Health, Education and Welfare, 78-112 (1975); Marihuana and Health, Sixth Annual 

Report to Congress from the Secretary of Health, Education and Welfare (1976); 

Marihuana and Health, Seventh Annual Report to Congress from the Secretary of Health, 

Education and Welfare, 15-35 (1977); Marihuana and Health, Education and Welfare, 7-

26 (1980). 

Today marijuana does have a number of “currently accepted medical uses” in 

this country, particularly in the treatment of glaucoma and patients receiving cancer 

chemotherapy, which have been recognized by laws passed between 1978 and 1996 in 

thirty-four states and the District of Columbia.13 

                                                
 13 Other therapeutic uses include: appetite stimulant for AIDS patients; anti-
convulsant for epileptics; reduction of muscle spasticity accompanying multiple sclerosis, 
cerebral palsy, dystonia, paraplegia, and quadriplegia; relief from chronic pain, 
particularly that associated with the foregoing afflictions; migraine headache relief; anti-
inflammatory and pain reliever for rheumatic diseases, including osteoarthritis and 
ankylosing spondylitis; relief from severe itching (pruritis); relief of symptoms of PMS, 
menstrual cramps and labor pains; and treatment for depression, insomnia and mood 
disorders. 

Less common medical uses for cannabis include: asthma relief; relief from the 
symptoms of Crohn’s disease, scleroderma and diabetic gastroparesis; treatment for 
pseudotumor cerebri; and tinnitus. 

Cannabis has antimicrobial and antitumoral properties and its antioxidant action 
protects stroke and head trauma victims from toxic levels of glutamate. It is also effective 
for treating adult attention deficit disorder (AADD), post traumatic stress disorder 
(PTSD), and alcoholism and other addictions. 

See L. Grinspoon, M.D. and J. Bakalar, Marihuana, The Forbidden Medicine, 
Yale University Press (1997) at 23-222 

See also Marijuana and Medicine: Assessing the Science Base, J. Joy, S. Watson, 
Jr., and J. Benson, Jr. Eds., Institute of Medicine (U.S.) Division of Neuroscience and 
Behavioral Health, National Academy of Science (1999). 
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C. Class “X” Felonies in Illinois. 

The class of penalty in Illinois known as a “Class X Felony” includes the 

following crimes, all of which either cause or have potential to cause great bodily harm 

and which include but are not limited to: 

! 720 ILCS 5/9-3.3 Drug-induced Homicide 
! 720 ILCS 5/10-2 Aggravated Kidnapping 
! 720 ILCS 12-1.1 Heroin Battery 
! 720 ILCS 5/12-4.2 Aggravated Battery with a Firearm 
! 720 ILCS 5/12-4.3 Aggravated Battery of a Child 
! 720 ILCS 5/12-11 Home Invasion 
! 720 ILCS 5/12-13 Criminal Sexual Assault (Second Offense) 
! 720 ILCS 5/12-14.1 Predatory Sexual Assault of a Child 
! 720 ILCS 5/18-2 Armed Robbery 
! 720 ILCS 5/18-4 Aggravated Vehicular Highjacking 
! 720 ILCS 5/20-1.1 Aggravated Arson 
! 720 ILCS 5/20-5 Causing a Catastrophe 
! 720 ILCS 5/24-1.1 Possession of a Machine Gun by a Felon 
! 720 ILCS 5/24-1.2 Aggravated Discharge of a Firearm within 
! 1000 Feet of a School 
! 720 ILCS 5/24-1.7 Armed Habitual Criminal 
! 720 ILCS 5/24-3.2 Unlawful Discharge of Armor Piercing Bullets 
! 720 ILCS 5/24-3a Gunrunning 
! 720 ILCS 5/29-1-15 Soliciting Material Support for Terrorism 
! 720 ILCS 5/290-20 Marking a Terrorist Threat 
! 720 ILCS 5/30-1 Treason 
! 720 ILCS 83A-2 Armed Violence 
! 720 ILCS 570/401(a)(1)(A) Possession of 15-30 grams of Heroin 
! 720 ILCS 570/401(a)(2)(A) Possession of 15-100 grams of 

Cocaine 
! 720 ILCS 570/401(a)(7)(A) Possession of 15-100 grams of LSD 

 
The Class X felony is, short of first-degree murder, the most serious felony offense on the 

books in Illinois. 

D. Stare Decisis Does Not Compel Inaction By This Court. 

 Stare decisis is a vital general principle of the common law, but not a requirement 

that precedent rendered meaningless by decades of change be followed without thought. 
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“One day through the primeval wood, 
 A calf walked home as good calves should; 
But made a trail all bent askew, 
A crooked trail, as all calves do. 
 

*********** 
And men two centuries and a half 
Trod in the footsteps of that calf. 
 

*********** 
A hundred thousand men were led 
By one calf near three centuries dead. 
They followed still his crooked way, 
And lost one hundred years a day; 
For thus such reverence is lent 
To well-established precedent.” 
 

*********** 
Kelly ex rel. Macmullan v. Hallden, 214 N.W.2d 856, 861-62, n.10 (Mich. App. 1974) 

(citing and quoting Sam Walter Foss, The Calf-Path, taken from Whiffs From Wild 

Meadows (Boston, Lathrop, Lee, and Shepard Co., 1895)); “The quaint poetic lines of 

Sam Walter Foss put in perspective the philosophy of those courts which feel compelled 

to sacrifice their sense of reason and justice upon the alter of the Golden Calf of 

precedent.” Lorence v. Hosp. Bd. of Morgan County, 320 So.2d 631 (Ala. 1975) 

(overruling decades of old case law). 

 Importantly, stare decisis is not an immutable rule requiring courts to set their 

course by the needle on a frozen compass of the ancient past. As stated by Justice Oliver 

Wendell Holmes: 

“…It is revolting to have no better reason for a rule of law than 
that so it was laid down in the time of Henry IV. It is still more 
revolting if the grounds upon which it was laid down have 
vanished long since, and the rule simply persists from blind 
imitation of the past….” 
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Oliver Wendell Holmes, Collected Legal Papers (1920), p. 187. The doctrine of stare 

decisis does not prevent a re-examination of any question, and a correction of previously 

declared law. 

 Here, a fundamental problem remains: The continued application of the 

unconstitutional sentencing provision in Section 550/5(g) of the Cannabis Control Act is 

not just a betrayal of the public interest, but the product of an approach “hallowed by 

history, but not by reason”. See United States Sec. & Exch. Comm’n v. Citigroup Global 

Mkts. Inc., 827 F. Supp. 2d 336, (S.D.N.Y. 2011) (Rakoff, J.) (explaining the court’s 

rejection of a deal between Citigroup and the SEC settling charges over garbage 

mortgage securities). The foundation for the sentencing provision in Section 550/5(g) of 

the Cannabis Control Act relies on decades-old data. But history did not end in 1978. The 

sentencing provision in Section 550/5(g) of the Cannabis Control Act no longer has 

“logical relationship to the present day.” Shelby County v. Holder, 570 U.S. ___ (2013) 

(Roberts, C.J.) (finding Section 4 of the Voting Rights Act of 1965 unconstitutional). 

E. The Sentencing Provision of 720 ILCS 550/5(g), as Applied to Galen R. 
Maloney, is Unconstitutional. 

 
 “The Constitution and laws of the United States are ‘the supreme Law of the 

Land.’ ” Shelby County v. Holder, 570 U.S. ___ (2013) (citing U.S. CONST., Ar. VI, cl.2) 

“The policy underlying these constitutional provisions [Sections 2 and 11 of article I of 

the Illinois Constitution] would be violated if the penalty prescribed for an offense is not 

as great or greater than the penalty prescribed for a less serious offense.” People v. 

Wisslead, 94 Ill. 2d 190, 446 N.E.2d 512, 514 (1983). Thus, a more serious penalty 

should not be provided for a less serious offence. Here, the less serious threat to the 
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public (selling marijuana) carries a harsher punishment than the greater threat. See People 

v. Wagner, 89 Ill. 2d 308 (1982); People v. Bradley, 79 Ill. 2d 410 (1980). The sentencing 

scheme of Section 550/5(g) violates the constitutional assurances of due process. 

This Court is empowered to find 720 ILCS 550/5(g) unconstitutional, if it 

determines that the challenged penalty is clearly in excess of the general constitutional 

limitations of the legislative authority to set criminal penalties. People ex rel. Carey v. 

Bentuenga, 83 Ill. 2d 537, 542 (1981). The legislature has the power to define criminal 

conduct and to determine the nature and extent of criminal sentences required to protect 

society.  People v. Hill, 199 Ill. 2d 440, 453 (2002). Its decisions are entitled to a 

presumption of constitutionality. Hill, 199 Ill. 2d at 443. The party challenging a statute 

has the burden of proving its invalidity. Hill, 199 Ill. 2d at 443. In interpreting a statute, 

we presume the legislature did not intend absurd results. People v. Botruff, 212 Ill. 2d 

166, 175 (2004). 

In Kimbrough v. United States, 552 U.S. 85 (2007), it took the Supreme Court of 

the United States to correct the failures of Congress to address the sentencing disparity 

problems related to crack and powder cocaine offenses. 

To allow the aforementioned gross disparity in penalties violates, Maloney’s 

rights under the equal protection clause of the constitution of the United States, as well as 

the Illinois constitution. Section 550/5(g) violates the spirit and the letter of the Illinois 

Constitution’s mandate that “[a]ll penalties shall be determined both according to the 

seriousness of the offense and with the objective of restoring the offender to useful 

citizenship.” ILL. CONST. art. I, § 11 (Limitation of Penalties After Conviction) (emphasis 

added); People v. Lombardi, 184 Ill. 2d 462, 473-74, 705 N.E.2d 91 (1998). Further, 
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Section 550/5(g) violates the spirit and the letter of the Illinois Constitution’s mandate 

that “[n]o person shall be deprived of life, liberty or property without due process of law 

nor be denied the equal protection of the laws.” ILL. CONST. 1970, art. I, § 2 (Due 

Process and Equal Protection) (emphasis added). 

Upon a finding of guilt for a Class X, the court cannot sentence the defendant to 

probation. See 730 ILCS 5/5-5-3(c)(2)(C). The offense has a mandatory minimum 

sentence of 6 years in the Department of Corrections. The judge must sentence the 

defendant to prison. See 730 ILCS 5/5-8-1(d)(1). 

CONCLUSION 

 For the above-stated reasons, Galen Maloney’s conviction should be reversed. 

Alternatively, this matter should be remanded for a new trial. 

Further, for all of the foregoing reasons, Galen Maloney respectfully requests that 

this Honorable Court declare 720 ILCS 550/5(g) unconstitutional, to vacate his sentence, 

and remand the matter for re-sentencing. 
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