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I - STATEMENT OF FACTS 

NORML adopts the Statement of Facts as set forth in the Petition for 

Special Action Relief, beginning at page 5, and hereby incorporates that 

section by reference as if fully rewritten herein. 

 

II - STATEMENT OF THE ISSUES PRESENTED 

NORML hereby adopts the ―Issue Presented‖ as set forth on page 5 of 

the Petition for Special Action Relief and hereby incorporates that section as 

if fully rewritten herein.   

   

III - ARGUMENT FOR IMMUNITY  

A. Public Policy Considerations:  

1. The Legal Protection of Medical Marijuana Patients. 

On November 2
nd

, 2010, for the third time in 15 years, the people of Arizona 

passed an initiative decriminalizing the use of medical marijuana for certain 

qualifying people.  The initiative, Proposition 203, is called the Arizona Medical 

Marijuana Act – (―AMMA‖).  With the enactment of the initiative, many 

thousands of Arizona residents who obtained patient registration cards were 

granted a new civil right, the right to use marijuana medicinally.   A new day of 

hope had arrived for thousands of Arizona residents.  Marijuana was no longer to  
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be stigmatized, but was embraced as a valid and lawful medication recommended 

for use by a treating physician for the treatment of a handful of chronic and 

debilitating medical conditions.   The purpose of the AMMA was clear from the 

outset.  Section 2(G) of Proposition 203 stated quite clearly that: 

 

State law should make a distinction between the 

medical and nonmedical uses of marijuana. Hence, 

the purpose of this act is to protect patients with 

debilitating medical conditions, as well as their 

physicians and providers, from arrest and 

prosecution, criminal and other penalties and 

property forfeiture if such patients engage in the 

medical use of marijuana. (emphasis added). 

 

Thus, the new public policy in Arizona ushered in by the AMMA was 

to shield registered patients from exposure to criminal penalties that would 

otherwise result from their use of marijuana.  Of course, Arizona was not 

alone.  The voters had followed in the footsteps of a nationwide movement 

that continues to grow from coast to coast.  At the time of the writing of this 

brief, there are a full 20 states and the District of Columbia that have passed 

laws protecting medical marijuana patients, and the momentum continues to 

build.   In recognition of this important grass roots movement, and in 

deference to democracy and State’s rights, the Obama Administration 

adopted various non-enforcement policies, promising not to use the Federal 
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Controlled Substances Act to prosecute medical marijuana patients, 

caregivers and dispensaries.  Most recently, on August 29
th
, 2013, the 

Department of Justice, Office of the Deputy Attorney General James M. 

Cole, issued a ―Memorandum for All United States Attorneys – Guidance 

Regarding Marijuana Enforcement‖.  That public policy memorandum 

provided the most expansive non-enforcement statement to date regarding 

state marijuana decriminalization programs.   

 

2. The Integrity of the Democratic Process. 

In addition to the new public policy in Arizona that medical marijuana 

patients should be protected from criminal penalties, in analyzing the 

AMMA, courts also have another important public policy consideration to 

consider.  Because the AMMA was passed in the form of an initiative, the 

integrity of democracy itself is a fundamental consideration in any case 

involving an interpretation of the Act.  The voters of Arizona have passed 

medical marijuana initiatives no less than three times since 1996.   While 

recent nationwide polls have shown that a majority of all Americans support 

marijuana legalization, recent survey data conducted on January 9 and 10, 

2013.  Public Policy Polling found that 59% of Arizonans support the 

Arizona Medical Marijuana Act, and 59% would vote ―yes‖ on a future 
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initiative to regulate marijuana in a manner similar to alcohol. The poll of 

600 Arizona voters was commissioned by the National Cannabis Industry 

Association (see Public Policy Poling, Arizona Survey Results – attached 

and incorporated by reference as Appendix A).  Later, a study by the 

Behavior Research Center showed strong support four outright legalization 

for personal recreational use.  The Behavior Research Center asked 

respondents whether or not they favored or opposed legalizing the 

possession of small amounts of marijuana for personal use, 56% responded 

they favored the idea and only 37% were opposed. Marijuana legalization 

had support from all age groups, across all counties and with both 

Democrats and Independents (see News Release, Behavior Research 

Center’s Rocky Mountain Poll, May 14
th
, 2013 – attached and incorporated 

by reference as Appendix B).   

3. The Safety of Arizona’s Highways. 

These two important aspects of Arizona public policy – the 

importance of protecting medical marijuana patients from prosecution and 

the integrity of democracy – are not the only public policy considerations 

here.  Driving under the influence of any substance is a societal problem that 

cannot be discounted, and it too is an important public policy consideration 

relevant to the Court’s inquiry.  It is important, however, to put this 
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consideration in perspective as it pertains to persons driving under the 

influence of marijuana.   

NORML does not argue that medical marijuana patients should be 

exempt from prosecution for being actually impaired as a result of ingesting 

marijuana, and under the AMMA the State remains free to prosecute any 

patient that it has probable cause to believe was operating a motor vehicle 

while impaired to the slightest degree by marijuana.  Still, it is important to 

point out that marijuana users in general are not as much a danger on the 

road as the State would lead us to believe.  While it is well established that 

alcohol consumption increases accident risk, evidence of cannabis’ 

culpability in on-road driving accidents and injury is far less robust 

(Armentano, P. (2013). Cannabis and psychomotor performance: A rational 

review of the evidence and implications for public policy. Drug Testing and 

Analysis, 5, 52-56).  Studies have failed to consistently identify an 

association between the presence of THC the blood of drivers and an 

increased risk of motor vehicle crashes while others do not (e.g., see Sewell 

RA, Polling J, Sofuoglu M (2009): The effect of cannabis compared to 

alcohol on driving. American Journal on Addictions, 18: 185-93; and  

Chesher G., Longo M. (2002): Cannabis and Alcohol in Motor Vehicle 

Accidents. In Cannabis and Cannabinoids: Pharmacology, Toxicology, and 
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Therapeutic Potential, Haworth Integrative Healing Press, New York, pp. 

313-323). It has been suggested this is that this is because subjects under the 

influence cannabis are hyperaware of their perceived impairment and 

compensate for it accordingly by driving more cautiously, such as by 

engaging in fewer lane changes, driving more slowly, and leaving greater 

headway between their car and the vehicle in front of them (e.g., see Sewell, 

supra, 2009; and Ronen A, Gershon P, Drobiner H, Rabinovich A, Bar-

Hamburger R, Mechoulam R, Cassuto Y, Shinar D (2008): Effects of THC 

on driving performance, physiological state and subjective feelings relative 

to alcohol. Accident Analysis and Prevention, 40: 926-934). One recent 

meta-analysis assessing the risk of road accident associated with drivers’ use 

of licit and illicit drugs concluded that although cannabis consumption was 

nominally associated with greater accident risk, this risk was comparable to 

that associated with motorists’ consumption of penicillin or anti-histamines 

– neither of which are subject to per se limits (Elvik R. (2012): Risk of road 

accident associated with the use of drugs: A systematic review and meta-

analysis of evidence from epidemiological studies: Accident Analysis and 

Prevention, doi.org/10.1016/j. aap.2012.06.017).   

Moreover, using the presence of metabolites to detect impairment is 

almost useless because marijuana metabolites can readily be detected in the 
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blood for more than 30 days after ingestion.  Westin, et al (2009) ―Urinary 

Excretion of 11-Nor-9-Carboxy-∆9 Tetrahydrocannabinol in a Pregnant 

Woman Following Heavy, Chronic Cannabis Use.‖ In Journal of Analytical 

Toxicology, Vol. 33, November/December 200, pp 610-614; Mussho, et al 

(2006) ―Review of Biologic Matrices (Urine, Blood, Hair) as Indicators of 

Recent or Ongoing Cannabis Use‖ In Ther Drug Monit,   Volume 28, 

Number 2, April 2006, pp 155-163.  Thus, assuming that medical marijuana 

patients medicate at least once every 30 days or so, then they will be de facto 

DUI every single time they get behind the wheel, if the State is correct and 

medical marijuana patients are subject to prosecution solely because of the 

presence of marijuana metabolites.  Yet, unless they had medicated within a 

couple hours before driving, they would not have any impairment.  

Cannabis’ maximum influence on performance typically manifests in 

subjects some 20 to 40 minutes following inhalation (Sewell, supra, 2009), 

during a time period when the subject’s THC/blood levels are rapidly 

falling. The substance’s influence on behavior then diminishes relatively 

rapidly some 60 minutes to 2.5 hours after inhalation (National Highway 

Traffic Safety Administration: (2003). State of Knowledge of Drug-Impaired 

Driving: Final Report. Department of Transportation report HS 809 642. 

Washington, DC; and Sewell, supra, 2009). During this period of time, 
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subjects’ blood/THC levels continue to decline. Because of this relatively 

confined duration of drug effect, it has been suggested that cannabis 

consumers who wish to avoid driving impaired wait a minimum of 3 to 4 

hours after dosing before attempting to operate a motor vehicle (Fischer B, 

Jeffries V, Hall W, Room R, Goldner E, Rehm J (2011): Lower risk 

cannabis use guidelines for Canada: A narrative review of evidence and 

recommendations. Canadian Journal of Public Health, 102: 324-7).   

Again, nobody argues that medical marijuana patients should be 

permitted to operate a motor vehicle while under the influence of marijuana.  

Not surprisingly, therefore, under the AMMA, the State is still free to 

prosecute a registered patient for being impaired to the slightest degree while 

driving under A.R.S. 28-1381(A)(1) and may even introduce evidence of the 

presence of marijuana metabolites in the driver’s system as part of its case.  

The claim by the State that patient immunity to the A.R.S. 28-1381(A)(3) 

charge damages its ability to keep impaired drivers of Arizona highways is, 

therefore, false.   

There is absolutely no conflict, therefore, between the public policy 

considerations relating to DUI on the one hand and the public policy 

considerations relating to the integrity of democratic process and the 

protection of medical marijuana patients from criminal and other penalties 
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on the other.  The executive branch may still plead and prove a criminal 

charge against a registered patient if it can demonstrate that the patient was 

driving a vehicle while impaired to the slightest degree under.  Thus, in 

order to protect Arizona’s roadways from an impaired patient, there is no 

need the A.R.S. 28-1381(A)(3) charge.    

This is not a novel concept.  After all, Arizona has always recognized 

that patients should not be prosecuted under A.R.S. 28-1381(A)(3) when the 

substance in their system was prescribed by a physician.  The State has 

never complained about that exemption, so why does it single out this 

particular medication?  Why is the State willing to acknowledge the 

exemption for patients medicating with every other kind of prescribed 

medication, many of them extremely dangerous, and many listed as Narcotic 

Drugs and Dangerous Drugs under Arizona’s criminal code, but so adamant 

at the same time to deny the exemption to medical marijuana patients?  If the 

State is comfortable with persons operating motor vehicles with the presence 

of morphine, codeine, oxycodone, Xanax, Valum, etc. in their system, so 

long as they are not impaired, then what possible public policy necessity is 

there for them to need to be able to prosecute medical marijuana patients for 

doing the same thing?   What is the public policy necessity?  The State’s 

position is irrational and untenable and based primarily on the same tired, 
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old, antiquated notions of ―reefer madness‖ that characterized public policy 

in the 20
th

 century.   

 

B. The Interpretation of the AMMA and A.R.S. §36-2802(D): 

1. Purpose of the AMMA: 

The primary objective in construing a ballot initiative is to place a 

reasonable interpretation on "the intent of the electorate that adopted it." 

State v. Estrada, 34 P. 3d 356, 201 Ariz. 247 (Ariz., 2001); Foster v. 

Irwin,196 Ariz. 230, 231, 995 P.2d 272, 273 ¶ 3 (2000) (quoting Jett v. City 

of Tucson,180 Ariz. 115, 119, 882 P.2d 426, 430 (1994)) (internal quotations 

omitted);  State v. Gomez , 212 Ariz. 55, 57, ¶ 11, 127 P.3d 873, 875 (2006).  

―Initiatives… come from the electorate and are fundamental to Arizona's 

scheme of government.‖ Calik v. Kongable, 195 Ariz. 496; 990 P.2d 1055 

(1999) (at ¶ 16); See Fairness & Accountability in Ins. Reform v. 

Greene,180 Ariz. 582, 584, 886 P.2d 1338, 1340 (1994).  As stated above, 

the very purpose of the AMMA is to protect patients from ―criminal and 

other penalties‖.   

Because there is no legislative history and associated documentation 

retained for an initiative proposed and enacted by the electorate, the search 

for "popular intent" can be even more difficult than the traditional search for 
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legislative intent. Calik, supra at ¶ 16.  The Calik court, however, 

surmounted that problem by using stated purpose of Proposition 200 set 

forth in the initiative’s publicity pamphlet.  In this case, as in Calik, the 

Court has an even better source of Proposition 203’s purpose.  It is set forth 

in the initiative itself.  The purpose of the AMMA, as set forth in Section 

2(G) of Proposition 203, is to ―protect patients…, from arrest and 

prosecution, criminal and other penalties…”  Petitioner’s interpretation is 

completely consistent with that purpose.  It ―protects‖ patients from 

prosecution.  The State’s restrictive interpretation, on the other hand, runs 

completely counter to that purpose by subjecting providers like Petitioner, to 

arrest and prosecution. 

 

2. Specific Immunity Provisions: 

In furtherance of the expressed purpose of Proposition 203, the 

AMMA contains numerous and broad immunity provisions that protect 

patients from prosecution and discrimination based on their use of medical 

marijuana. Two immunity provisions are pertinent to the Court’s inquiry.  

First of all, A.R.S. §36-2811(B) grants a broad immunity to all patients who 

engage in the use of medical marijuana, protecting them from ―arrest, 

prosecution or penalty in any manner, or denial of any right or privilege, 
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including any civil penalty or disciplinary action by a court or occupational 

or professional licensing board or bureau… [f]or the registered qualifying 

patient's medical use of marijuana pursuant to this chapter….‖  (emphasis 

added).   

More specifically, A.R.S. §36-2802(D) provides as follows: 

 

This chapter does not authorize any person to 

engage in, and does not prevent the imposition of 

any civil, criminal or other penalties for engaging 

in, the following conduct… [o]perating, navigating 

or being in actual physical control of any motor 

vehicle... while under the influence of marijuana, 

except that a registered qualifying patient shall 

not be considered to be under the influence of 

marijuana solely because of the presence of 

metabolites or components of marijuana that 

appear in insufficient concentration to cause 

impairment. (emphasis added).   

 

Thus, part and parcel of the AMMA is the explicit protection of 

Arizona drivers from prosecution for DUI solely because of the presence of 

marijuana metabolites in their system.  That ought to end the inquiry right 

there, but the State would ask this Court to simply ignore that provision, as if 

it had no meaning and was only included in the AMMA inadvertently.  But, 

no provision of the law ought to be viewed as superfluous.  Accordingly, the 

immunity provision in A.R.S. §36-2802(D) must be given meaning and 

Petitioner is immune from prosecution for that conduct under A.R.S. §36-



 16 

2802(D): ―a registered qualifying patient shall not be considered to be under 

the influence of marijuana solely because of the presence of metabolites or 

components of marijuana...‖ (emphasis added).  Thus, the State may not 

sustain a conviction under A.R.S. §28-1381(A)(3) against the petitioner in 

this case because, by definition, a conviction under that statute would be 

―solely because of the presence of metabolites or components of marijuana‖.   

The Court need not concern itself with whether the concentration level is 

sufficient to cause impairment, because A.R.S. §28-1381(A)(3) does not 

require any such proof.  It is not an element of that offense.   

To disregard this important immunity provision of the AMMA would 

be to dramatically thwart the will of the voters.  In short, because marijuana 

metabolites are readily detectable for more than 30 days following ingestion, 

the State’s position would mean that every medical marijuana patient would 

be guilty of DUI every time he or she got behind the wheel of a car, 

regardless of whether they had medicated in recent days or weeks.  Could 

that have been the intent of the voters when they passed the AMMA?  After 

all, the express purpose of the initiative is to protect patients, not expose 

them.  Could the voters have intended to so disenfranchise medical 

marijuana patients?  It is common knowledge that the ability to drive, to 

transport oneself, is almost indispensible in modern society.  The ability to 
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move oneself from one location to another is one of the basic necessities of 

survival in today’s world and few things are more harmful to the well-being 

of an individual, therefore, than the unreasonable restriction of his or her 

ability to operate a motor vehicle.  Certainly, if the voters had intended to 

revoke a registered patient’s driving privileges, to disable him or her in such 

a fundamental way, it stands to reason that they would have specifically said 

so in the AMMA.   As Mr. Sidles points out on page 2 of his Amicus curiae 

brief, we have to assume that they knew what they were doing.  Yet, there is 

nothing in the Act to indicate any such intent.  To the contrary, we have 

provisions that are extremely protective of a patient’s rights and privileges 

and specifically preclude any DUI prosecution and conviction based solely 

on the presence of marijuana metabolites or components.   

The Marijuana Policy Project is the organization that drafted 

Proposition 203.  What did they intend the immunity provision to mean?  

Could they have meant to render all medical marijuana patients guilty of 

DUI every time they get behind the wheel, regardless of whether they are 

impaired?  Recently, the principle representative of the Marijuana Policy 

Project (MPP), the organization that drafted the AMMA, was asked about 

what A.R.S. §36-2802(D) was intended to do.  In an article entitled ―Legal 

fight brews on impairment in medical-pot DUIs‖ appearing in the Arizona 
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Republic, on August 9
th

, 2013, Andrew Myers, the MPP’s campaign 

manager for the initiative, was specifically asked about the issue:  ―The 

presence of metabolites alone shall not constitute impairment under the law 

— period,‖ he said.  He also reiterated that the program’s language was 

―very mindfully‖ written to avoid DUI prosecutions based solely on the 

presence of marijuana metabolites: 

 

―There’s absolutely no way that, if challenged in 

court, that a conviction would stand — the law is 

absolutely clear on this point,‖ Myers said. ―You 

could medicate on a Friday and get pulled over on 

a Monday two weeks later. It’s that ridiculous — it 

would absolutely preclude any medical-marijuana 

cardholder from operating a motor vehicle at any 

time if they were an active patient. And that’s 

ridiculously onerous and it’s not reflective of 

reality for a person who medicates.‖ 

 

Thus, the State stands alone in its uniquely incredible interpretation of 

A.R.S. §36-2802(D).  Every other source and principle of statutory 

interpretation leads to but one conclusion: A.R.S. §36-2802(D) is meant to 

preclude prosecution of a patient under .R.S. §28-1381(A)(3).     

 

C. The Application of A.R.S. §28-1381(D): 

Petitioner also correctly argues that exemption from prosecution can 

also be properly predicated on A.R.S. §28-1381(D), which prohibits 
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prosecution under A.R.S. 28-1381(A)(3) for prescription drug metabolites 

where a doctor prescribes the substance.  NORML agrees with his reasoning 

but believes that it isn’t necessary for the Court to go there because 

exemption exists independently in A.R.S. §36-2802(D) for the same public 

policy reasons.  Both immunity provisions have one thing in common: they 

preclude conviction under A.R.S. 28-1381(A)(3)  where the substance in 

question was recommended by a physician.  Any distinction between the 

terms ―certify‖, ―prescribe‖, and ―recommend‖ are purely semantics.  The 

only possible argument for placing any special meaning on the term 

―prescribe‖ is borrowed from a federal bureaucratic distinction relating to 

DEA and FDA approved prescription drugs. But, A.R.S. 28-1381(A)(3) 

makes no reference to federal regulatory definitions.  What basis is there, 

then, to import such a meaning?  Why should Arizona’s state law have to be 

interpreted based on federal definitions found in a completely unrelated and 

irrelevant federal regulation?   There is no valid reason to so subvert the 

independence and integrity of Arizona’s state law.  It stands on its own and 

the common language definition of the word ―prescribe‖ must apply.  As 

such, the word ―recommend‖ or ―certify‖ are synonymous.  Any argument to 

the contrary is nothing less than a disguised argument for judicial activism 

and ought not to be well taken by the Court. 



 20 

IV - CONCLUSION 

In arguing for the right to punish registered patients for driving, the 

State is attempting to do nothing short of rendering the AMMA meaningless.  

After all, in our contemporary society, the inability to operate a motor 

vehicle is a profound disability. The State would have a patient choose 

between his or her essential medication on the one hand, and the 

indispensable ability to drive on the other.  The argument presents a false 

dilemma and is nothing short of absurd. It is incomprehensible that Arizona 

voters would grant eligible residents the right to use medical marijuana free 

from ―criminal and other penalties‖, but at the same time making them 

automatically guilty of DUI every time they drive.  After all, DUI penalties 

are far more severe than those associated with Possession of Marijuana.   If 

the State is correct and registered patients are automatically subject to DUI 

every time they get behind the wheel, then this is a classic example of ―out 

of the frying pan and into the fire‖.  Is that what the voters were up to?  Is 

the AMMA nothing more than a cruel hoax?  Could it be that the explicit 

immunity exempting registered patients from being prosecuted ―solely 

because of the presence of metabolites or components of marijuana‖ in their 

system was nothing more than a trick designed to lull registered patients into 

a false sense of security?      
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In conclusion, both the AMMA and overarching public policy 

considerations make it necessary to protect registered medical marijuana 

patients from the automatic DUI metabolite charge under A.R.S. §28-

1381(A)(3).  First of all, the State’s argument is completely at odds with the 

very purpose of the act, which is to ―protect‖ patients from ―criminal and 

other penalties‖ (Prop. 203 §2(G)).  Secondly, the State’s position it is 

irreconcilable with the broad immunity from ―arrest, prosecution and 

penalty‖ for the medical use of marijuana that is provided at A.R.S. §36-

2811, as it would subject patients to conviction for DUI based solely on 

evidence of their medical use of medical marijuana at some point during the 

previous last 30 days, but regardless of impairment.   Finally, the State’s 

position directly contradicts A.R.S. §36-2802(D) which specifically 

prohibits a court from finding a person guilty of DUI ―solely because of the 

presence of marijuana metabolites‖ in his or her system.   

For the foregoing reasons NORML requests that the Court find in 

favor of Petitioner and hold that both A.R.S. §36-2802(D)  and A.R.S. §28-

1381(D), provide an affirmative defense to registered medical marijuana 

patients in connection with a charge a DUI charge under A.R.S. 28-

1381(A)(3). 
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     RESPECTFULLY SUBMITTED this September 6, 2013, 
 
 
 
 
_____________________ 

Thomas W Dean 

Attorney for NORML 

Bar No. 015700 
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Florence, AZ 85132 

 

 

The above Certificate of Service is true and accurate to the best of my knowledge, 

information and belief. 

 

 

Dated September 6, 2013,  

 

 

 

________________ 

Thomas W. Dean 

David T. Wilkinson 

Deputy Public Defender 

P.O. Box 887 

Florence, AZ 85132 

Attorney for Petitioner-Appellant 

 

Tobin Sidles 

Legal Services Director/ 

Chief Prosecutor 

Oro Valley Prosecutor’s Office 

11000 North La Cañada Drive 

Oro Valley, Arizona 85737 
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