
No. 12-30208

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

_________________________

UNITED STATES OF AMERICA
Plaintiff-Appellant,

vs.

JERAD JOHN KYNASTON - 1, SAMUEL MICHAEL DOYLE - 2,
BRICE CHRISTIAN DAVIS - 5, JAYDE DILLON EVANS - 6, and 

TYLER SCOTT MCKINLEY - 7
Defendants-Appellees.

_________________________

On Appeal From The United States District Court
For The Eastern District of Washington

USDC No. CR-12-00016-WFN
The Honorable Wm. Fremming Nielsen

_________________________

DEFENDANTS-APPELLEES’ RESPONSE BRIEF
_________________________

ROBERT R. FISCHER
Federal Defenders of E. Washington
10 North Post, Suite 700
Spokane   WA   99201
Telephone:   509-624-7606
Facsimile:    509-747-3539
Email:   robert_fischer@fd.org

Attorney for Jerad John Kynaston - 1

GEORGE PAUL TREJO, JR.
Law Office of George Trejo

701 North First Street, Suite 100
Yakima   WA   92901-2203
Telephone:   509-452-7777
Facsimile:    509-575-0803

Email:   gptrejo@the trejolawfirm.com

Attorney for Samuel Michael Doyle - 2

Case: 12-30208     02/12/2013          ID: 8511636     DktEntry: 18     Page: 1 of 38



DAVID MATTHEW MILLER
Miller & Prothero
421 West Riverside, Suite 868
Spokane   WA   99201
Telephone:   509-747-8157
Facsimile:    509-747-8165
Email:   millerlaw2010@hotmail.com

Attorney for Bryce Christian Davis - 5

NICOLAS V. VIETH
Vieth Law Offices, Chtd.

912 East Sherman Avenue
Coeur d’ Alene   ID   83814

Telephone:  208.664.9494
Facsimile:   208.664.9448

E-Mail:   nick@viethlaw.com

Attorney for Jayde Dillon Evans - 6

RICHARD D. WALL
Richard D. Wall, PS
221 West Main, Suite 200
Spokane   WA   99201
Telephone:   509-747-5646
Facsimile:    509-747-5646
Email:   rdwallps@comcast.net

Attorney for Tyler Scott McKinley - 7

Case: 12-30208     02/12/2013          ID: 8511636     DktEntry: 18     Page: 2 of 38



TABLE OF CONTENTS

TABLE OF AUTHORITIES. .................................................................................. iii

I. STATEMENT OF ISSUES............................................................................ 1

II. STATEMENT OF THE CASE. ..................................................................... 1

III. STATEMENT OF FACTS............................................................................. 2

IV. BAIL STATUS............................................................................................... 2

V. SUMMARY OF ARGUMENT...................................................................... 3

VI. ARGUMENT. ................................................................................................ 4

A. THE AFFIDAVIT SUBMITTED IN SUPPORT OF THE
SEARCH WARRANT FAILED TO ALLEGE FACTS
SUFFICIENT TO ESTABLISH PROBABLE CAUSE TO
BELIEVE A CRIME WAS BEING COMMITTED OR THAT
EVIDENCE OF A CRIME WOULD BE FOUND AT THE
PLACE TO BE SEARCHED.  ............................................................ 4

1. Standard of Review.  . ................................................................ 4

2. The Affidavit Submitted in Support of the Search
Warrant Failed to Allege Facts Sufficient to Establish
Probable Cause. ......................................................................... 5

B. BECAUSE THE GOVERNMENT FAILED TO RAISE THE
LEGISLATIVE HISTORY ARGUMENTS(S) AT THE
DISTRICT COURT LEVEL, THIS COURT SHOULD
DECLINE TO ADDRESS THE NEW ARGUMENT AND
ISSUES RAISED.  . ........................................................................... 12

1. Standard of Review.  . .............................................................. 12

2. Because the Government Failed to Raise the
Legislative History Argument(s) at the District

-i-

Case: 12-30208     02/12/2013          ID: 8511636     DktEntry: 18     Page: 3 of 38



Court Level, this Court Should Decline to Address
the New Argument and Issue Raised.  . ................................... 13

3. In the Alternative and If this Court Does Consider the
Government’s Argument Not Previously Presented to the
District Court, the Governor’s Veto of Section 901 of
E2SSB Did Not Render Meaningless and Ineffective
Other Provisions of the Bill That Decriminalize the Use,
Possession and Manufacturing of Marijuana by Qualified
Medical Marijuana Patients. . .................................................. 16

C. THE LEON GOOD FAITH EXCEPTION DOES NOT APPLY
BECAUSE THE OFFICERS SHOULD HAVE KNOWN THE
AFFIDAVITS FOR THE SEARCH WERE INSUFFICIENT
AS THE LAW HAD CHANGED MONTHS EARLIER.  ............... 20

1. Standard of Review.  . .............................................................. 20

2. The Leon Good Faith Exception Does Not Apply.  . ............... 20

3. The Appellees Are Entitled to Benefit from
The New Washington Law That Went into
Effect Three Months Earlier.  . ................................................ 23

4. The Warrant Was So Facially Defective That
That Reasonable Officers Could Not Have
Reasonably Presumed it to Be Valid.  ..................................... 25

5. The Government Failed to Provide the Lower
Court or Even this Court with Sufficient Evidence
to Sustain a Finding of Good Faith.  . ...................................... 27

VII. CONCLUSION. ........................................................................................... 28

CERTIFICATE OF RELATED CASES. ............................................................... 29

CERTIFICATE OF COMPLIANCE...................................................................... 30

CERTIFICATE OF SERVICE. .............................................................................. 31

-ii-

Case: 12-30208     02/12/2013          ID: 8511636     DktEntry: 18     Page: 4 of 38



TABLE OF AUTHORITIES

Cases Cited:

Allied Daily Newspapers of Washington v. Eikenberry, 
848 P.2d 1258 (1983). ................................................................................. 16

Arizona v. Gant, 556 U.S. 332 (2009). .................................................................. 24

Arizona v. Gant, 162 P.3d 640 (2007). ............................................................ 24, 25

Baccei v. United States, 632 F.3d 1140 (9th Cir. 2011). ....................................... 13

Barrientos v. 1801-1828 Morton LLC, 583 F.3d 1197 (9th Cir. 2009). ................ 27

California v. Mower, 49 P.3d 1067 (2002). ..................................................... 10, 11

Chimel v. California, 395 U.S. 752, 768 (1969). ................................................... 25

Christensen v. Ellsworth, 173 P.3d 228 (Wash. 2007). ......................................... 18

Dept. of Ecology v. Campbell & Gwinn, LLC, 43 P.3d 4 (Wash. 2002)................ 18

Dodd v. Hood River County, 59 F.3d 852 (9th Cir. 1995)..................................... 27

Goldman v. United States, 316 U.S. 129 (1942).................................................... 24

Huynh v. Chase Manhattan Bank, 465 F.3d 992 (9th Cir. 2006). ......................... 28

Illinois v. Gates, 462 U.S. 213 (1983). .................................................................... 5

In re Am. W. Airlines, Inc., 217 F.3d 1161 (9th Cir. 2000). ...................... 13, 14, 16

Katz v. United States, 389 U.S. 347 (1967). .................................................... 23, 24

Kimes v. Stone, 84 F.3d 1121 (9th Cir. 1996). ................................................. 14, 16

-iii-

Case: 12-30208     02/12/2013          ID: 8511636     DktEntry: 18     Page: 5 of 38



Kline v. Johns-Manville, 745 F.2d 1217 (9th Cir. 1984). ................................ 15, 16

Komatsu, Ltd. v. States Steamship Co., 674 F.2d 806 (9th Cir. 1982). ................. 15

Lacey v. Maricopa County, 693 F.3d 896 (9th Cir. 2012). .................................... 14

Marx v. Loral Corp., 87 F.3d 1049 (9th Cir. 1996). .............................................. 14

Olmstead v. United States, 277 U.S. 438 (1928). .................................................. 24

Steagald v. United States, 451 U.S. 204 (1981)..................................................... 25

Stovall v. Denno, 388 U.S. 293 (1965). ................................................................. 23

United States v. $186,416.00 in U.S. Currency, 590 F.3d 942 (9th Cir. 2010). ...... 5

United States v. Clark, 31 F.3d 831 (9th Cir. 1994). ............................................. 21

United States v. Crews, 502 F.3d 1130 (9th Cir. 2007). ........................................ 22

United States v. Elias, 921 F.2d 870 (9th Cir. 1990). ............................................ 28

United States v. Grant, 682 F.3d 827 (9th Cir. 2012)............................ 4, 20, 26, 27

United States v. Johns, 948 F.2d 599 (9th Cir. 1991). ........................................... 21

United States v. Krupa, 658 F.3d 1174 (9th Cir. 2011). .................................... 4, 20

United States v. Leon, 468 U.S. 897 (1984)................................... 20-22, 25, 27, 28

United States v. Luong, 470 F.3d 898 (9th Cir. 2006). .......................................... 27

United States v. Patrin, 575 F.2d 708 (9th Cir. 1978). .......................................... 27

United States v. Peltier, 422 U.S. 531 (1975)........................................................ 20

United States v. Pitts, 6 F.3d 1366 (9th Cir. 1993). ................................................. 5

United States v. Stanert, 762 F.2d 775 (9th Cir. 1985)............................................ 5

-iv-

Case: 12-30208     02/12/2013          ID: 8511636     DktEntry: 18     Page: 6 of 38



Washington v. J.P., 69 P.3d 318 (2003)................................................................. 18

Washington ex rel. Stiner v. Ylle, 25 P.2d 91 (1933). ............................................ 17

Statutes and Rules Cited:

California Penal Code Sections 11357, 11358 and 11362............................... 10, 11

E2SSB 5073, Sections 402 and 901........................................................... 16, 18, 19

Fed. R. App. P. 32.................................................................................................. 30

RCW 69.50.401. ...................................................................................................... 9

RCW 69.51A.040............................................................. 6, 9, 10, 12, 17, 19, 22, 23

RCW 69.51A.050................................................................................................. 8, 9

RCW 69.51A.085..................................................................................................... 6

-v-

Case: 12-30208     02/12/2013          ID: 8511636     DktEntry: 18     Page: 7 of 38



I.   STATEMENT OF ISSUES

A. Whether the Warrant Issued for the Search of 11 911 N. Judkins Lane Was
Supported by Probable Cause where the Affidavit in Support of the Warrant
Failed to Provide any Facts or Circumstances From Which the Issuing
Magistrate Could Conclude that the Alleged Marijuana Grow Did Not
Comply with Washington’s Medical Marijuana Statute.

B. Whether Arguments Raised by the Government for the First Time on Appeal
Regarding the Legislative History of Engrossed Second Substitute Senate
Bill 5073 May be Considered by This Court.  In the Alternative, If this Court
Considers this New Argument Whether RCW 69.51A.040 Creates Only an
Affirmative Defense to Prosecution for Qualified Medical Marijuana Users
Despite Its Clear and Unambiguous Language Stating that Such Use Does
Not Constitute a Crime.

C. Whether the Good Faith Exception Under Leon Applies When the Record
Fails to Establish that the Officers Who Conducted the Search Were Aware
of Changes to Washington’s Medical Marijuana Statute Either at the Time of
Applying for the Warrant or at the Time of Conducting the Search.  

II.   STATEMENT OF THE CASE

The District Court found that the affidavit in support of the search warrant

failed to establish probable cause to search the residence.  ER 126-129.  It did so

because it did not provide facts to establish that an “exception” to a general

prohibition against manufacturing marijuana did not exist.  Id.  On the contrary, the

District Court found that Washington’s Act Relating to the Medical Use of

Cannabis was clear on its face and that it is not a crime to manufacture marijuana

in a manner consistent with the terms of the statute.  ER at 127-28.  The District

Court concluded that the affidavit failed to establish probable cause of a crime

because it neither mentioned the medical marijuana statute nor made any assertion
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that the grow violated that statute.   ER at 128.  Finally, the District Court held that

the good faith exception could not rescue the warrant because the officers should

have been aware of its requirements.  Id.  

III.   STATEMENT OF FACTS

The United States includes in its Statement of Facts a lengthy recitation of

the proceedings before the District Court, including arguments made by counsel

for the United States at the hearing on the motion to suppress.  On the other hand,

the United States also included in their original briefing an Appendix, these

materials are later used by the Government to give factual support to a new

argument not previously addressed at the District Court level regarding the

legislative history of Washington State’s Medical Marijuana Act.  These “facts”

were not presented to the District Court nor argued at the District Court level.  As

such, and as previously objected to in our Motion to Strike (DKT 17), the materials

outlined in the Appendix and used as factual foundation of the Government’s Brief

regarding the legislative history should be struck. 

IV.   BAIL STATUS

Jerad John Kynaston, Defendant 1; Samuel Michael Doyle, Defendant 2;

Brice Christian Davis, Defendant 5; Jayde Dillon Evans, Defendant 6; and Tyler

Scott McKinley, Defendant 7, are all out on bond.

-2-
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V.   SUMMARY OF ARGUMENT

The District Court correctly determined that the affidavit submitted in

support of the search warrant for 11911 Judkins Lane failed to provide sufficient

facts and circumstances from which the issuing magistrate could have reasonably

concluded that the alleged marijuana grow was more likely than not illegal under

Washington law.  Under Washington law, qualified medical marijuana patients and

their designated providers can legally manufacture marijuana so long as they

comply with the requirements of RCW 69.51A.040, and such activity does not

constitute a crime.

This Court should not consider arguments regarding the legislative history of

Washington’s medical marijuana law which have been raised by the Government

for the first time on appeal.  The Government failed to develop any factual record

in the District Court to support those arguments and has attempted instead to

improperly add to the record below by including in the appendix to its Opening

Brief materials not considered by the District Court.

Even if the Government’s arguments relating to the legislative history of

Engrossed Second Substitute Senate Bill 5073 and the veto of certain portions of

the Bill by Governor Gregoire are considered, those arguments are without merit. 

The Government essentially argues that by vetoing some parts of the Bill the

Governor intended to render the central provision of the Bill completely
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meaningless.  The Government’s position is contrary to fundamental principles of

statutory interpretation.  

Lastly, the District Court properly rejected the Government’s claim that

evidence seized pursuant to the defective warrant should not be excluded from trial

pursuant to the Leon “good faith” exception to the exclusionary rule.  The record is

completely devoid of any evidence that the officers who obtained the warrant and

executed the search relied on an objectively reasonable belief that the warrant was

valid.

VI.   ARGUMENT

A. THE AFFIDAVIT SUBMITTED IN SUPPORT OF THE SEARCH
WARRANT FAILED TO ALLEGE FACTS SUFFICIENT TO
ESTABLISH PROBABLE CAUSE TO BELIEVE A CRIME WAS BEING
COMMITTED OR THAT EVIDENCE OF A CRIME WOULD BE
FOUND AT THE PLACE TO BE SEARCHED.

1. Standard of Review.

Regarding the first issue, Defendants agree with the Government that the

proper standard of review should be de novo.  “We review de novo the district

court’s denial of a motion to suppress evidence.”  United States v. Grant, 682 F.3d

827, 832 (9th Cir. 2012) (quoting United States v. Krupa, 658 F.3d 1174, 1177 (9th

Cir. 2011)).    
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Case: 12-30208     02/12/2013          ID: 8511636     DktEntry: 18     Page: 11 of 38



2. The Affidavit Submitted in Support of the Search Warrant Failed to
Allege Facts Sufficient to Establish Probable Cause.

For a search warrant to be valid, it must be supported by probable cause.  

United States v. Stanert, 762 F.2d 775, 778 (9th Cir. 1985).  In determining the

validity of a search warrant, the court is limited to the information and

circumstances contained within the four corners of the affidavit.  Id. 

A search warrant is supported by probable cause when, in light of all the

facts and circumstances, there is a reasonable probability that contraband or

evidence of a crime will be found in the particular place to be searched.  Illinois v.

Gates, 462 U.S. 213, 238 (1983).   To meet that standard, the affidavit must

establish probable cause to believe that a crime has been or is being committed and

that it is reasonable to believe evidence of that crime will be found in the place

indicated in the affidavit.  See United States v. Pitts, 6 F.3d 1366, 1369 (9th Cir.

1993).  

Search warrants issued by state courts must adhere to federal constitutional

standards.  A search based upon a state warrant that is not supported by probable

cause under state law is unreasonable, even if probable cause might exist for a

violation of federal law.  United States v. $186,416.00 in U.S. Currency, 590 F.3d

942, 948 (9th Cir. 2010).  When state law enforcement officers charged with

investigating violations of state law seek a search warrant from a state court, the

warrant must establish probable cause for a violation of state criminal law.  Id. 
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The failure to establish probable cause for a state law violation renders the warrant

invalid and the search illegal under the Fourth Amendment.  Id.

It is not contested that the officers who obtained the search warrant in this

case were state officers investigating a possible state law offense and that the

warrant was obtained from a state court judge.  Thus, the warrant was invalid under

the Fourth Amendment, and the evidence obtained as a result of the search must be

suppressed, unless the affidavit was sufficient to establish probable cause under

applicable state law.

Washington law allows for the use, possession, and manufacture of

marijuana for medical purposes by “qualifying patients” and their “designated

providers” who comply with the terms of set forth in RCW § 69.51.040(1)-(3).  In

addition, Washington law allows up to ten qualifying patients to form “collective

gardens” for the purpose of manufacturing marijuana, so long as the total number

of plants is not more than forty-five.  RCW 69.51A.085.  

Prior to July 2011, the lawful use of marijuana in compliance with chapter

69.51A RCW was an affirmative defense.   However, RCW 69.51A.040 was1

   Former RCW 69.51A.040(2) read in part: “If charged with a violation of1

state law relating to marijuana, any qualifying patient who is engaged in the
medical use of marijuana, or any designated provider who assists a
qualifying patient in the medical use of marijuana, will be deemed to have
established an affirmative defense to such charges by proof of his or her
compliance with the requirements provided in this chapter.”  
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amended in July, 2011 removing it as an affirmative defense and instead

decriminalizing medical marijuana.  See Washington Laws 2011, Chapter 181 §§

102 and 401.  

RCW 69.51A.040 now reads:

The medical use of cannabis in accordance with the terms and
conditions of this chapter does not constitute a crime and a qualifying
patient or designated provider in compliance with the terms and conditions
of this chapter may not be arrested, prosecuted, or subject to other criminal
sanctions or civil consequences for possession, manufacture, or delivery of,
or for possession with intent to manufacture or deliver, cannabis under state
law, or have real or personal property seized or forfeited for possession,
manufacture or delivery of, or possession with intent to manufacture or
deliver, cannabis under state law, and law enforcement agencies may not be
held civilly liable for failure to seize cannabis in this circumstance, if:

(1)(a)   The qualifying patient or designated provider possesses no more than
fifteen cannabis plants and:
(I)    No more than twenty-four ounces of useable cannabis;
(ii)   No more cannabis product than what could reasonably be produced
with no more than twenty-four ounces of useable cannabis; or 
(iii)  A combination of useable cannabis and cannabis product that does not
exceed a combined total representing possession and processing of no more
than twenty-four ounces of useable cannabis.  

RCW 69.51A.040 (emphasis added).

When enacting RCW 69.51A.040, the Washington Legislature included a

statement of intent making clear that the purpose of the 2011 amendments was to

protect medical marijuana users and their designated providers from criminal

prosecution in the first instance, rather than being required to assert their lawful
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use of medical marijuana as an affirmative defense, which can arise only after

arrest and prosecution has taken place.  RCW 69.51A.050(2)(a) explains:

Purpose and Intent:

    Qualifying patients with terminal or debilitating medical conditions who,
in the judgment of their health care professionals, may benefit from the
medical use of cannabis, shall not be arrested, prosecuted or subject to other
criminal sanctions or civil consequences under state law based solely on
their medical use of cannabis, notwithstanding any other provision of law. 

RCW 69.51A.050(2)(a) (emphasis added).

In light of the foregoing statement, there can be no doubt that the Legislature

intended that the use of marijuana for medical purposes in compliance with RCW

69.51A.040 would not expose a qualified person to arrest, prosecution, or any

other criminal sanction, so long as they complied with the statutory requirements. 

Therefore, the use, possession, or manufacturing of marijuana constitutes a crime

in the State of Washington only when it does not comply with the terms of the

statute. 

In the present case, the affidavit submitted by the officers failed to make any

showing that the alleged marijuana grow did not comply with the terms of RCW

69.51A.040.  Instead, the affidavit recited only enough facts to establish that

marijuana was likely being grown at 11911 N. Judkins Lane, while providing no

factual basis from which the issuing judge could determine whether the activities at

that location constituted the illegal manufacturing of marijuana as opposed to the
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legal manufacturing of medical marijuana pursuant to RCW 69.51A.040.  See ER

at 91, ll.8-15.  Thus, the affidavit failed to establish probable cause to believe a

crime was being committed or that evidence of any crime would be found at that

address. 

In an attempt to overcome this obvious problem, the United States argues

that RCW 69.51A.040 merely provides an “exception” to a more general statute,

RCW 69.50.401, that makes it a crime to use, possess or manufacture marijuana. 

Therefore, probable cause is established merely by a showing that marijuana is

being grown.  The Government’s position is untenable.  

First, the Government’s argument ignores the language of RCW

69.51A.050(2)(a) and RCW 69.51A.040 specifically stating that the use,

possession, or manufacture of marijuana in compliance with the requirements of

the statute is not a crime and that qualifying patients who comply with the statute

shall not be subject to arrest, prosecution, or any other criminal sanction,

“notwithstanding any other provision of law.”  Clearly, one of the other provisions

of law the Legislature would have had in mind is RCW 69.50.401.

Second, the Government’s argument ignores the plain meaning of the

language of RCW 69.51A.040.  As the Government would have this Court read the

statute, qualified patients who comply with the requirements for medical use,

possession, or manufacture of marijuana would nevertheless still be committing a

-9-
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crime under state law because their conduct would only amount to an “exception.” 

This is akin to arguing that a person, such as a licensed physician, who is

authorized under federal law to possess controlled substances for medical

purposes, would nevertheless be committing a crime by possessing a controlled

substance because such possession is merely an “exception” to the general

prohibition.  

Third, the Government’s strained interpretation of RCW 69.51A.040 as

creating merely an “exception” that should be completely ignored for purposes of

determining whether criminal activity is taking place renders the entire statute

meaningless, since even those persons who comply with the statutes requirements

would be subject to arrest, prosecution, and any other criminal sanction that might

be imposed for a violation of RCW 60.50.401 unless and until they could establish

an affirmative defense at trial. 

The sole authority cited by the Government in support of its position here is

a California Supreme Court case, California v. Mower, 49 P.3d 1067 (2002).  That

case actually holds the opposite of the proposition for which it is cited by the

Government.  

In Mower, the defendant was convicted of unlawful possession and

cultivation of marijuana under California Penal Code sections 11357 and 11358.

Mower, 49 P.3d at 1071.  As noted by the Government, the California statute at
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issue in Mower is similar to Washington’s medical marijuana laws in that it

expressly provided that patients and primary care givers who obtain and use

marijuana for medical purposes would not be subject to “criminal prosecution or

sanctions.”  Cal. Penal Code section 11362.5(b)(1)(B).  After being convicted at

trial, the defendant appealed, arguing that the trial court had improperly instructed

the jury that his status as a medical marijuana user was merely an affirmative

defense, rather than a fact the state had to disprove as part of its case in chief. 

Mower, 49 P.3d at 1071.  

The California Supreme Court reversed the conviction, holding that the

defendant’s status as a medical marijuana user related directly to his guilt or

innocence because it negated an element of the offense.  Mower at 1083.  Thus, the

court reasoned, a person who legally used or manufactured marijuana in

accordance with California law was not guilty of any offense, and it was error to

instruct the jury that the defendant had the burden of proving his use was lawful. 

Id. at 1083-84.  The court expressly rejected the argument that California’s medical

marijuana law created only an affirmative defense that the defendant had to prove

by a preponderance of the evidence at trial.  Id. at 1081-81.  

The same reasoning applies here.  Because a person’s status as a medical

marijuana user goes directly to the issue of guilt or innocence, such status must be

disproved before the person can be adjudged to have committed a crime by having
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used, possessed, or manufactured marijuana.  Thus, a judge or magistrate

reviewing a search warrant affidavit alleging the existence of a marijuana grow

cannot reasonably conclude that a crime is being or has been committed unless

there is some information in the affidavit indicating that the grow fails to comply

with the requirements of RCW 69.51A.040.  

Here, there was no information whatsoever in the affidavit from which the

reviewing judge could have made such a determination.  The District Court

correctly concluded that the warrant issued on the basis of that affidavit was

invalid and that the evidence seized pursuant to the warrant should be suppressed

as the fruit of an illegal search.

B. BECAUSE THE GOVERNMENT FAILED TO RAISE THE
LEGISLATIVE HISTORY ARGUMENT(S) AT THE DISTRICT COURT
LEVEL, THIS COURT SHOULD DECLINE TO ADDRESS THE NEW
ARGUMENT AND ISSUE RAISED.  

1. Standard of Review.

The Government is wholly incorrect.  Regarding the Government’s second

issue, the correct standard of review is the heightened standard of “exceptional

circumstance,” not de novo.  As the Government correctly points out and concedes

in its own briefing: “[t]his argument was not directly made in the District Court.” 

Government Brief at p. 32.  Therefore, the proper standard of review regarding this

new argument is the “exceptional circumstances” standard, followed by Baccei’s

three part test.  
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Absent exceptional circumstances, we generally will not consider arguments
raised for the first time on appeal, although we have discretion to do so.  We
may exercise this discretion (1) to prevent a miscarriage of justice; (2) when
a change in law raises a new issue while an appeal is pending; and (3) when
the issue is purely one of law.  However, we will not reframe an appeal to
review that would be in effect a different case than the one decided by the
district court.

Baccei v. United States, 632 F.3d 1140, 1149 (9th Cir. 2011) (emphasis added and

internal citations omitted). 

2. Because the Government Failed to Raise the Legislative History
Argument(s) at the District Court Level, this Court Should Decline to
Address the New Argument and Issue Raised.  

As the Government concedes and the record properly reflects regarding the

second issue, “[t]he argument was not directly made in the District Court.” 

Government Brief at p. 32.  Therefore the “exceptional circumstances” standard of

review is triggered.  “Absent exceptional circumstances, we generally will not

consider arguments raised for the first time on appeal . . . .” Baccei, 632 F.3d at

1149 (citing In re Am. W. Airlines, Inc., 217 F.3d 1161, 1165 (9th Cir. 2000)).  The

presence of an “exceptional circumstance” may permit the court to use its

discretion in whether to consider an argument raised for the first time on appeal. 

See Baccei, 632 F.3d at 1149.  Once this discretion is triggered by the presence of

an “exceptional circumstance,” the court  “may exercise such discretion: (1) to

prevent a miscarriage of justice; (2) when a change in law raises a new issue while
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an appeal is pending; and (3) when the issue is purely one of law.” Baccei, 632

F.3d at 1149 (citing Kimes v. Stone, 84 F.3d 1121, 1126 (9th Cir. 1996)).  

Thus, the Circuit has established a very difficult four-part conjunctive test in

examining whether an appellate court may consider issues not raised below: (1)

there must be “exceptional circumstances;” (2) which necessitate review of the

issue in order to “prevent a miscarriage of justice;” (3) as a result of a change in

law that “raises a new issue while an appeal is pending;” and (4) that issue must be

purely one of law. See Baccei, 632 F.3d at 1149; In re Am. W. Airlines, Inc., 217

F.3d at 1165; Kimes, 84 F.3d at 1126. 

In addressing the first element, an “exceptional circumstance” exists and this

court can use its discretion “when the issue is one of law and either does not

depend on the factual record, or the record has been fully developed.”  In re Am.

W. Airlines, Inc., 217 F.3d at 1165 (citing Marx v. Loral Corp., 87 F.3d 1049, 1055

(9th Cir. 1996) (overruled on other grounds by Lacey v. Maricopa County, 693

F.3d 896 (9th Cir. 2012)).  Here, there is no “exceptional circumstance.”  As the

District Court properly pointed out, the statute is clear on its face.  Therefore to

establish probable cause, “ . . . you have to allege that not only [is there] some

marijuana, but it exceeds that which is allowed by the medical marijuana statute . .

. [a]nd if you don’t have probable cause to believe that, then there’s no crime.” ER

at 119, ll.7-10.  The Government failed to present to the District Court any
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legislative history to suggest that RCW69.51A.040 should be interpreted in any

way different from the plain meaning of the language used.  Thus, the evidentiary

basis for the legislative history arguments raised on appeal was not developed

below, and the District Court made no factual findings with regard to legislative

history.

In addressing the second element, a “miscarriage of justice” is not present

where the appellant “[does] not provide a reason for its failure to raise the issue

below.” See Kline v. Johns-Manville, 745 F.2d 1217, 1221 (9th Cir. 1984) (quoting

Komatsu, Ltd. V. States Steamship Co., 674 F.2d 806, 812 (9th Cir. 1982)).  Here,

the Government fails to establish a “miscarriage of justice” because it does not

allege, nor is it the case, that there is a reason for its failure to raise the issue at the

District Court.  See Government Brief at pp. 31-32.    

Next, and in regard to the third element, the law in question must have come

into effect while this appeal was pending.  Baccei, 632 F.3d at 1149.  The statute in

question was ratified 10 months before the suppression hearing.  RCW § 69.51A. 

Therefore, the Government also fails to hurdle this element because simply put: the

law did not come into effect while this appeal was pending.

Lastly, this new argument must also be purely one of law. See Baccei, 632

F.3d at 1149.  In the Government’s briefing, this is the only element of the four-

part Baccei test that they address.  Nevertheless, as the District Court correctly
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notes, “[t]he affidavit . . . does not make any reference at all to the statute, nor does

it contain any information or any statement as to the amount of marijuana that the

officers suspected was there . . . that raises the issue as to whether or not it was a

valid warrant, a valid search.”  ER at 91, ll.8-15 (explaining the importance of the

factual circumstance in evaluating the sufficiency of the affidavit).      

In sum, this Circuit has a very high standard regarding the appellant review

for matters not previously argued at the District Court level.  Although the

Government attempts to argue that this court should review under the de novo

standard, that is at odds with this court’s previous holdings. See e.g., Baccei, 632

F.3d at 1149; In re Am. W. Airlines, Inc., 217 F.3d at 1165; Kimes, 84 F.3d at 1126;

Kline, 745 F.2d at 1221.  As such, and because the Government cannot from our

limited record establish that all the Baccei elements are satisfied, this court should

decline to review the Government’s second issue regarding legislative history.

3. In the Alternative and If this Court Does Consider the Government’s
Argument Not Previously Presented to the District Court, the
Governor’s Veto of Section 901 of E2SSB Did Not Render
Meaningless and Ineffective Other Provisions of the Bill That
Decriminalize the Use, Possession and Manufacturing of Marijuana
by Qualified Medical Marijuana Patients.

Our Ninth Circuit has held, “[i]n exercising the veto power, the governor

performs a legislative function . . . .”  Allied Daily Newspapers of Wash. v.

Eikenberry, 848 P.2d 1258, 1262 (Wash. 1983).  Therefore, a line item veto must
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be considered as an act of the Legislature itself.  Id. (citing, Washington ex rel.

Stiner v. Ylle, 25 P.2d 91, 93-94 (1933)).  

Here, Governor Gregoire exercised the line item veto power by striking a

number of sections from Engrossed Second Substitute Senate Bill 5073, including

section 901.  (Appendix to Opening Brief, pp. 51-53).   Section 901, if passed,2

would have required the Washington State Department of Health to create,

implement, and maintain a state wide registration system that would have included

a list of all persons who had been issued a license to use, manufacture, process or

dispense marijuana for medical use, including the person’s name and physical

address.  (Appendix to Opening Brief, pp. 37-41.) 

The Government argues that the Governor’s veto of Section 901 effectively

nullifies RCW 69.51A.040 because, in the absence of a state wide registration

system, qualified medical marijuana patients and their providers cannot comply

with RCW 69.51A.040(2)-(3), which require patients and providers to maintain

proof of registration and to present such proof to any peace officer upon request.  

   Defendants have moved to strike the Government’s Appendix to Opening2

Brief and are awaiting this Court’s ruling on said Motion (DKT 17).  On the
other hand, and until this Court issues an Order striking the Appendix and
related Government’s Issue VI B, the Defendants will continue to refer to
the additional materials as the Government’s Appendix for consistency in
the briefing.  This in no way withdraws our previously filed Motion to
Strike, but simply responds to the Government’s argument accordingly.
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That argument, however, ignores the most fundamental rules of statutory

interpretation.  

When the meaning of a statute is clear on its face, the court must give effect

to that meaning as an expression of legislative intent.  Dept. of Ecology v.

Campbell & Gwinn, LLC, 43 P.3d 4, 9 (Wash. 2002).   Statutes are not to be

construed in a manner that renders any portion meaningless or superfluous. 

Washington v. J.P., 69 P.3d 318, 320 (2003).   The plain meaning of any part of a

statute is to be determined from the ordinary meaning of the language used, the

context of the statute in which the provision is found, and the statutory scheme as a

whole.  Christensen v. Ellsworth, 173 P.3d 228, 232 (Wash. 2007).  

In essence, the Government argues that, by removing section 901 from

E2SSB 5073, the Governor effectively eviscerated the entire bill and completely

negated the expressly stated purpose of the bill to protect qualifying medical

marijuana users and their designated providers from arrest, prosecution and other

criminal sanctions.  Had Governor Gregoire actually intended that result, she

would have simply vetoed the entire bill, and would not have left intact those

provisions of the bill establishing specific criteria for the legal use, possession, and

manufacture of marijuana by qualified patients and their designated providers.

The Government also contends that qualifying marijuana patients and their

designated providers who comply with the restrictions on how much marijuana can
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be possessed and the numbers of plants that can be grown have nothing more than

an affirmative defense that must be proved by a preponderance of evidence at trial. 

The Government makes their argument despite the plain language of RCW

69.51A.040, which explicitly states that the use, possession, or manufacture of

marijuana in compliance with the requirements of the statute is “not a crime.”  The

Government reasons that, because compliance with subsection (2) and (3) of RCW

69.51A.040 is impossible in the absence of a state registry, medical marijuana

patients and their designated providers can avail themselves only of the affirmative

defense provided for in section RCW 69.51A.047.  

The Government’s interpretation of RCW 69.51A.040 would render the

entire statute meaningless.  Even those medical marijuana patients and their

designated providers who comply with all the requirements of the statute other

than the registration requirement would still be subject to arrest, prosecution and

other criminal sanctions.  In order to give effect to all parts of E2SSB 5073 as

passed, RCW 69.51A.040(2)-(3) should be interpreted as requiring qualifying

patients and their designated providers to register when and if a state wide registry

is actually established and to maintain such registration so long as the registry

continues to exist.  Otherwise, the entire statute becomes superfluous.  It is not

reasonable to conclude that the Legislature intended to enact a meaningless statute
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or to enact a statute that would have the opposite effect of the plain meaning of the

language used.    

C. THE LEON GOOD FAITH EXCEPTION DOES NOT APPLY BECAUSE
THE OFFICERS SHOULD HAVE KNOWN THE AFFIDAVITS FOR
THE SEARCH WERE INSUFFICIENT AS THE LAW HAD CHANGED
MONTHS EARLIER.

1. Standard of Review. 

The Defendants agree with the Government that the proper standard of

review regarding a Leon good faith exception is subject to de novo review.  United

State v. Grant, 682 F.3d 827, 832 (9th Cir. 2012) (citing United States v. Krupa,

658 F.3d 1174, 1179 (9th Cir. 2011)).  

2. The Leon Good Faith Exception Does Not Apply.

In Leon, the Supreme Court announced a “good faith” exception to the

application of the exclusionary rule.  United States v. Leon, 468 U.S. 897, 922-23

(1984). The Court reasoned that where police conduct is “pursued in complete

good faith,” the rule's deterrent function “loses much of its force.”  Id. at 919

(quoting United States v. Peltier, 422 U.S. 531, 539 (1975) (internal quotation

marks omitted)).  As such, the Court concluded that the exclusionary rule should

not bar the Government's introduction of evidence obtained by officers acting in

objectively reasonable reliance on a search warrant that is subsequently

invalidated. Id. at 918–21.
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The test for good faith is “whether a reasonably well trained officer would

have known that the search was illegal despite the magistrate's authorization.”  Id.

at 922 n. 23; United States v. Clark, 31 F.3d 831, 835 (9th Cir. 1994).  The

Supreme Court has set out four circumstances where the good faith exception

cannot apply: (1) when the affiant knowingly or recklessly misleads the judge with

false information; (2) when the judge wholly abandons his or her neutral role; (3)

when the affidavit is so lacking in indicia of probable cause that official belief in

its existence is objectively unreasonable; and (4) when the warrant is so facially

deficient that executing officers cannot reasonably presume it to be valid (i.e., it

fails to specify the place to be searched or the things to be seized).  See Leon, 468

U.S. at 914; see also United States v. Johns, 948 F.2d 599, 604–05 (9th Cir. 1991). 

The third and fourth situations are applicable to this case.

First, under Leon’s third circumstance, the warrant was so lacking of

probable cause that the official’s belief in its existence is objectively unreasonable. 

Whether the good faith exception applies to changing law is an extremely

important question, both practically and conceptually.  However, in the case at bar,

over three months had lapsed since there was a change in the law, making the

officer’s actions entirely unreasonable.

Where law enforcement officers rely in good faith upon the validity of a

warrant in conducting a search, the evidence obtained as a result of the search will
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not be subject to suppression even though the search violated the Fourth

Amendment because probable cause was lacking.  Leon, 468 U.S. at 923-25.  In

order for the good faith exception to apply, however, the officers must have relied

upon the warrant in an objectively reasonable manner and the affidavit must

establish at least a “colorable argument” for the existence of probable cause. 

United States v. Crews, 502 F.3d 1130, 1135 (9th Cir. 2007).

In the case at bar, the officers could not have relied on the warrant in an

objectively reasonable manner because the affidavit on its face fails completely to

establish any basis to believe a crime was being committed or that evidence of a

crime would be found at any of the above-referenced residences.  ER at 33-44. 

Reading the affidavit in a common sense manner, it is clear that the officers

believed that a mere showing that marijuana was likely being grown was enough to

establish probable cause.  Id.  The affidavit fails to make mention of any fact or

circumstance relevant to whether the suspected marijuana grows did or did not

comply with Washington’s medical marijuana laws.

Apparently, the officers were either unaware of the 2011 amendments to

RCW 69.51A.040, or chose to ignore the change in the law. Either way, any claim

of good faith reliance on the warrant was clearly not objectively reasonable.  As

the District Court acknowledged, “the good faith exception cannot rescue the
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warrant as the three month old law was clear and the officers should have been

aware of its requirements.” ER at 128.

The total absence of any observations by the investigating officers relevant

to whether any use, possession, or manufacture of marijuana taking place at “the

residences” complied with RCW 69.51A.040 forecloses any good faith argument

that the officers had probable cause to believe a violation of Washington law was

taking place. The good-faith exception under Leon does not apply.  

3. The Appellants Are Entitled to Benefit from the New Washington
Law That Went into Effect Three Months Earlier.

It is well established that the exclusionary rule is available to enforce the

new rule in the decision in which it is announced.  See, Stovall v. Denno, 388 U.S.

293, 301 (1965).  This principle is “an unavoidable consequence of the necessity

that constitutional adjudications not stand as mere dictum.”  Id.  Applying the

exclusionary rule in the case announcing a new rule has two major functions.  First,

it ensures that the Court “resolve[s] issues solely in concrete cases or

controversies.”  Id.  Second, it provides the “incentive of counsel to advance

contentions requiring a change in the law.”  Id.

A few examples demonstrate the point.  In the famous case of Katz v. United

States, 389 U.S. 347 (1967), federal agents investigating unlawful betting placed a

monitoring device on a public phone booth without a warrant.  Agents used the

monitoring device to eavesdrop on the suspect’s calls.  The eavesdropping was
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lawful under two precedents, Olmstead v. United States, 277 U.S. 438 (1928) and

Goldman v. United States, 316 U.S. 129 (1942).  The Katz Court overruled

Olmstead and Goldman and held that the monitoring required a warrant.  See Katz,

389 U.S. at 353.  The Court then rejected the Government’s argument that the

fruits of surveillance should be admitted because the officers “relied upon the

decisions in Olmstead and Goldman.”  Id. at 356.  Refusing to “retroactively

validate [the agents’] conduct,” the Court overturned the conviction because no

warrant had been obtained:  “[b]ecause the surveillance here failed to meet that

condition, and because it led to the petitioner’s conviction, the judgment must be

reversed.”  Id. at 359.

The Court followed the same approach in Arizona v. Gant, 556 U.S. 332

(2009).  The officer in Gant had relied on Ninth Circuit precedent allowing officers

to arrest a driver, handcuff him, secure him in a locked squad car, and then search

the passenger compartment of the car incident to arrest.  After holding that such

searches were unconstitutional, the Court affirmed the judgment of the Arizona

Supreme Court that had vacated Gant’s conviction.  See Id. at 351.  The Court gave

Gant the benefit of the rule announced in his case.  See Id.; see also, Arizona v.

Gant, 162 P.3d 640, 646 (Ariz. 2007) (ruling that no exception to the exclusionary

rule applied, and thus “[t]he evidence obtained as a result of the unlawful search

must therefore be suppressed.”).
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This rule has been followed consistently in other Fourth Amendment

decisions that overturned clear circuit precedent.  See e.g., Steagald v. United

States, 451 U.S. 204, 223, 207 n.1 (1981) (announcing new rules on when warrants

are required to enter a home, and then reversing and remanding to give the

petitioner the benefit of the new rule despite prior circuit precedent clearly

permitting such searches); Chimel v. California, 395 U.S. 752, 768 (1969)

(announcing new rules on the “search incident to arrest” exception, and then

reversing state court decision to give the petitioner the benefit of the new rule

despite prior Supreme Court precedent permitting such searches).

4. The Warrant Was So Facially Defective That Reasonable Officers
Could Not Have Reasonably Presumed it to Be Valid.

Under Leon’s fourth circumstance, the warrant was so facially defective that

reasonable officers could not have presumed it to be valid. ER at 128.  The officers

involved in the execution of the warrant should also have known of the change in

the marijuana laws that were in existence for the last several months prior to its

execution.  Id.  The executing officers have no less of duty to know the laws they

are enforcing than that of the official in the first instance.  Id.  The Leon exception

is based on a judicial recognition that a police officer cannot be expected to

question a magistrate’s decision to find probable cause in the warrant application

when the magistrate then issues a warrant. 
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Yet an officer’s reliance must nevertheless be reasonable.  In the recently

published case of United States v. James Grant, III, 682 F.3d 827 (9th Cir. 2012),

the United States Court of Appeals for the Ninth Circuit found such reliance by the

officers unreasonable.  Detective Ryan Thompson obtained a warrant to search

James Grant’s home to recover, among other items, a firearm used in a homicide

that happened nine months earlier, in January, 2009 in Culver City.  Id. at 828.

There was no indication that Grant himself was involved in the homicide,

but detective Thompson suspected Grant’s sons were.  Id.  In Thompson’s affidavit

in support of his application for a warrant to search Grant’s home, Thompson

described how a search of the homicide victim’s home found an empty Blackberry

cell phone box.  Id. at 829.

Through tracking the SIM card associated with the cell phone, Thompson

was able to identify one of Grant’s sons as having the phone.  Grant at 829. 

Thompson then went to the son’s home and searched the phone.  Id.  The phone

contained a picture of a .357 caliber revolver, possibly the gun used in the Culver

City murder.  Id.  Thompson then asked for a warrant to search James Grant’s

home and the warrant was issued.  Id. at 836.

The U.S. Court of Appeals found no probable cause within the application,

so the officer’s reliance on the warrant was not in good faith.  Grant at 834.  The

affidavit had nothing to show there was a “fair probability that contraband or
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evidence of a crime” would be found in the father’s house.  Id.  Consequently, after

police searched Grant’s home and found two unregistered handguns, Grant’s

motion to suppress or exclude the evidence of the two guns was granted. Id. at 841.

In the instant case, the affidavit failed to show a violation of the then existing

Washington State marijuana laws.  Hence, the affidavit does not support probable

cause, and is so lacking in indicia of probable cause that the Leon good faith

exception does not apply.  ER at 128.  See, United States v. Luong, 470 F.3d 898,

902-05 (9th Cir. 2006).  Likewise, under Leon, a Frank’s violation is not excused. 

Leon, 468 U.S. at 914, n. 12.

5. The Government Failed to Provide the Lower Court or Even this
Court with Sufficient Evidence to Sustain a Finding of Good Faith.

The record is devoid of any factual basis to support the “good faith” defense

made by the Government, not only in its current briefing but also at the trial court

level.  As a general rule, the court of appeals “does not consider an issue not passed

upon below.” Dodd v. Hood River County, 59 F.3d 852, 863 (9th Cir. 1995)

(quotation and citation omitted); see also Barrientos v. 1801-1828 Morton LLC,

583 F.3d 1197, 1217 (9th Cir. 2009); United States v. Patrin, 575 F.2d 708, 712

(9th Cir. 1978) (same).  Similarly, documents or facts not presented to the District

Court are generally not considered by courts of appeals.  See United States v. Elias,

921 F.2d 870, 874 (9th Cir. 1990); see also Huynh v. Chase Manhattan Bank, 465
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F.3d 992, 1000 (9th Cir. 2006) (noting that it is rarely appropriate for an appellate

court to take judicial notice of facts not before the district court). 

The Government failed to develop any record in the District Court on the

Leon issue.  There were no affidavits from the officers regarding what knowledge

they had of the changes in the law, when they learned of the changes in the law, the

training, if any, they are given regarding changes in the law, or why they believed

in good faith that they had probable cause to believe a crime was being committed. 

The Government’s facts and Leon good faith argument is baseless. There is not

even evidence that the officers involved somehow relied on bad case law.  Pure

speculation is all that supports the Government’s argument.  Clearly, that is

insufficient as a matter of law to sustain a finding of Leon good faith.

VII.   CONCLUSION

The parties agree a warrant was issued under state law, signed by a state

judge, based upon an affidavit drafted by a state agent for the search of a home

located within Washington.  This warrant was based upon the simple observance of

marijuana growing inside a private dwelling with no mention of quantity or if there

was any indication of medical use or non use.  Washington law had decriminalized

possession and cultivation of medical marijuana several months prior to the

affidavit.  The United States failed to bring up many of the issues currently listed

within their brief at the District Court level.  Without a proper vehicle they are
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barred from any attempt to boot strap them in at this late date as no exception exits

to allow entry.  The evidence obtained from the warrant issued based upon the state

affidavit must be suppressed and the matters pending against the named

Defendants must be dismissed with prejudice.  
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