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BRIEF IN SUPPORT OF THE RESPONDENTS ON REVIEW, 
AMBER AND MICHAEL CASTILLEJA, BY AMICUS CURIAE, 

THE NATIONAL ORGANIZATION FOR THE REFORM OF MARIJUANA LAWS 
 
 

QUESTION PRESENTED AND PROPOSED RULE OF LAW 
 
Question Presented: 
 

Whether a Magistrate, in considering an application for a search warrant (of a home 

owned by a patient-defendant who cultivates and uses marijuana medicinally under the 

recommendation of a state licensed doctor, pursuant to the Oregon Medical Marijuana Act, 

ORS 475.300 [2001]; OMMA), must presume that the application=s reference to the presence 

of marijuana at the patient=s home refers to lawful medicine (where the application fails to 

provide a reliable objective basis for determining the amount of marijuana to be beyond the 

OMMA limits of useable medicine), thus rendering the application inadequate to establish 

probable cause to search the patient=s home for evidence of illegal marijuana possession 

(including manufacture, delivery and conspiracy), money laundering and child 

endangerment? 

Proposed Rule of Law: 

In evaluating an application for a warrant, to search the home of a patient cultivating 

and using marijuana with the recommendation of a state licensed doctor pursuant to the 

OMMA, for evidence of illegal marijuana possession (including manufacture, delivery and 

conspiracy), money laundering and child endangerment:  In the absence within the 

application of a reliable objective basis for determining the amount of marijuana to be 

beyond the OMMA=s limit of useable medicine, a Magistrate must presume (in determining 

whether the application presents information sufficient to establish probable cause to find 

evidence of crime) that the marijuana possessed by the patient is authorized by the OMMA 
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and thus irrelevant to a finding of (or inadequate to establish) probable cause to search. 

STATEMENT OF THE CASE 

Nature of the Case, Trial Court Judgement and Relief Sought Below 

The Amicus Curiae National Organization for the Reform of Marijuana Laws 

(NORML) adopts the Nature of the Case statement contained in the Merits Brief for the State 

of Oregon as Petitioner on Review. 

Summary of the Material Facts 

According to the affidavit supporting the warrant application in this case (Aff.), 

police came to the defendants= home in response to an Aattempted homicide@ of defendant 

Michael Castilleja, finding him Ashot and seriously wounded@ (Aff. at 8).  The affiant knew 

that the defendants were married, lived at the house where the shooting occurred, had 

OMMA Amedical marijuana permits and@ that the marijuana plants in their greenhouse Awere 

within the number of plants permitted by law [OMMA]@ (Aff. at 9).  The affiant saw Awhat 

appeared to be more than a pound of marijuana bud hanging on lines and marijuana shake 

drying ... [and] loose marijuana leafs lying on the floor@ (id.).   

The affidavit included a hearsay report of one defendant=s mother (Connie Loewen), 

who claimed to be a reformed drug dealer and who believed that her son-in-law=s medical 

marijuana permit had expired (an allegation the affiant determined to be false, which he 

reported in the application; Aff. at 8 and 10).  Loewen also claimed the defendants had 

concealed two pounds of marijuana in areas of the home not visible to the police (Aff. at 9).  

The affidavit referred to observations by a police officer of unknown experience with 

marijuana, who Aestimated there was approximately three pounds of @ uncured (what the trial 

court identified as Afreshly harvested@ or Awet,@ State v. Castilleja, 215 Or.App. 235, 243, 250 

and n. 13, 252, 168 P.3d 1177 [2007]) marijuana plants found inside the defendants= home.  
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These observations were made in the defendants= absence, after Loewen, who was known to 

live elsewhere (having been called to come over and take care of the defendants= two 

children while the defendants were at the hospital following the shooting; Aff. at 8-11), 

invited the police to inspect the defendants= home without their knowledge.  The affidavit 

also referred to the defendants= designated personal caregiver for OMMA purposes, who was 

found in the defendants= car in another town with Anine ounces of >processed= marijuana (Aff. 

at 10).  

The trial court found Loewen to be unreliable, and the caregiver=s marijuana not to be 

relevant to assessing probable cause to search the defendants= home. State v. Castilleja, 

supra, 215 Or.App. at 243.  The trial court also ruled: 

"[T]here's nothing to tell me what this three pounds of harvested marijuana would 
have turned into in terms of usable marijuana, or whether [defendants] would have 
actually kept that in their possession or done something else with it if they determined 
that it was too much."  

Id.  
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ARGUMENT 

WHEN POLICE FOCUS PUBLIC SAFETY RESOURCES ON A PATIENT 
AUTHORIZED TO USE MARIJUANA MEDICINALLY UNDER A DOCTOR=S 
CARE PURSUANT TO STATE LAW:  THE APPLICATION FOR A WARRANT TO 
SEARCH THE PATIENT=S HOME (SEEKING EVIDENCE OF ILLEGAL 
MARIJUANA POSSESSION OR DISTRIBUTION) MUST PROVIDE SUFFICIENT 
PROBABLE CAUSE TO ESTABLISH THAT THE MEDICINE SUPPLY IS 
INTENDED FOR ILLEGAL PURPOSES, RATHER THAN THE PATIENT=S 
PERSONAL USE OR LAWFUL DISTRIBUTION TO OTHER PATIENTS OR 
THEIR DESIGNATED PERSONAL CAREGIVERS (AUTHORIZED TO USE OR 
DISTRIBUTE MARIJUANA AS PERMITTED BY STATE LAW), WHICH 
STANDARD THE STATE=S APPLICATION HERE FAILS TO MEET. 
 

This case arises from the state=s decision to divert valuable and limited police 

resources, from the prevention of violence (including the apprehension of a gunman who 

nearly killed one defendant) to the prosecution of a patient with a debilitating medical 

condition (before being shot) for allegedly having too much medicine.  The case also 

presents issues of a police investigation within a residence where the state and federal 

constitutions require courts to strictly enforce a citizen=s highest expectations of privacy from 

unwarranted government intrusions.  The co-defendants= briefs describe constitutional 

concerns about warrant applications used to search a home, and judicial review of the 

warrant application and the trial court=s findings on the defendants= suppression motion.   

As amicus curiae, this brief on behalf of the National Organization for the Reform of 
Marijuana Laws (NORML) examines the context of this government intrusion:  How a 
magistrate with the duty to evaluate the adequacy of a warrant application responds to the 
priorities of law enforcement (in devoting extensive resources including a fifteen page search 
warrant application which relies significantly on the report of an admitted illegal drug 
dealer), determines whether a legitimate patient under a licensed doctor=s care is a worthy 
target of such a commitment of precious public safety resources, because of an apparent 
overabundance of medicine.  This court can empower magistrates and patients already 
burdened by debilitating medical conditions, by affirming the rulings of the trial court and 
the Court of Appeals, to ensure that police invade the sanctity of a debilitated patient=s home 
only on an adequate showing of probable cause of crime and not to second-guess the medical 
needs of a patient=s use of medicine approved by a doctor. 
 

A.  The Oregon Medical Marijuana Act=s Authority for Patient Access to 
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Medicine:  By Personal Cultivation, Cultivation by Designated Personal 
Caregivers, and by Charitable Distribution Among Patients and Caregivers 
Authorized to Use, Cultivate and Distribute Medical Marijuana. 

 
The Oregon Medical Marijuana Act (ORS 475.300 to 475.346 [1999 c. 4 '1]) 

 
 (OMMA) provides in its initial (Findings) section (ORS 475.300):  
 

The people of the state of Oregon hereby find that: 
(1) Patients and doctors have found marijuana to be an effective treatment for 

suffering caused by debilitating medical 
conditions, and therefore, marijuana should be 
treated like other medicines;  

(2) Oregonians suffering from debilitating medical conditions should be allowed to 
use small amounts of marijuana without fear of civil or criminal penalties when their 
doctors advise that such use may provide a medical benefit to them and when other 
reasonable restrictions are met regarding that use.  ... 

ORS 475.300. 
 

The OMMA describes limits on the amounts of medicine possessed, delivered or  
 
produced by patients or their surrogates (Designated Personal Caregivers, defined by OMMA  
 
at ORS 475.302[5] and 475.312): 
 

(1) A person who possesses a registry identification card issued pursuant to ORS 
475.309 may engage in, and a designated primary caregiver of such a person may 
assist in, the medical use of marijuana only as justified to mitigate the symptoms or 
effects of the persons debilitating medical condition. Except as allowed in subsection 
(2) of this section, a registry identification cardholder and that person=s designated 
primary caregiver may not collectively possess, deliver or produce more than the 
following: 

(a) If the person is present at a location at which marijuana is not produced, 
including any residence associated with that location, one ounce of usable 
marijuana; and 

 
(b) If the person is present at a location at which marijuana is produced, 
including any residence associated with that location, three mature marijuana 
plants, four immature marijuana plants and one ounce of usable marijuana 
[defined by ORS 475.302(10) as including Athe dried leaves and flowers of the 
plant ... and any mixture or preparation thereof, that are appropriate for 
medical use ... [but excluding] the seeds, stalks and roots of the plant@] per 
each mature plant. 

(2) If the individuals described in subsection (1) of this section possess, deliver or 
produce marijuana in excess of the amounts allowed in subsection (1) of this section, 
such individuals are not excepted from the criminal laws of the state but may 
establish an affirmative defense to such charges, by a preponderance of the evidence, 
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that the greater amount is medically necessary to mitigate the symptoms or effects of 
the persons debilitating medical condition.  ... 

ORS 475.306. 
 

Additional limits on possession, delivery and production by authorized patients and  
 
their caregivers appear in ORS 475.316 (including a prohibition of Adelivery of marijuana for  
 
consideration,@ at 475.316[1][d]).  An exception to these limits, however, is provided by  
 
ORS 475.319(1)(c) as an affirmative defense, for a supply of medicine  
 

Ain excess of [>the amounts allowed in ORS 475.306 (1)=] ... if the person proves by a 
preponderance of the evidence that the greater amount is medically necessary as 
determined by the persons attending physician to mitigate the symptoms or effects of 
the persons debilitating medical condition.@ 

 
Within the foregoing limitations, however, patients and their caregivers are immune  

 
(Aexcepted@) from prosecution, pursuant to ORS 475.419(1): 
 

Except as provided in ORS 475.316 and 475.342 [possession, production or delivery 
of marijuana not authorized by the OMMA may be prosecuted], a person engaged in 
or assisting in the medical use of marijuana is excepted from the criminal laws of the 
state for possession, delivery or production of marijuana, aiding and abetting another 
in the possession, delivery or production of marijuana or any other criminal offense in 
which possession, delivery or production of marijuana is an element if the following 
conditions have been satisfied: 

(a) The person holds a registry identification card issued pursuant to this 
section, has applied for a registry identification card pursuant to subsection (9) 
of this section, or is the designated primary caregiver of a cardholder or 
applicant; and 
(b) The person who has a debilitating medical condition and his or her 
primary caregiver are collectively in possession of, delivering or producing 
marijuana for medical use in the amounts allowed in ORS 475.306. 

From the foregoing express OMMA provisions, patients and caregivers have 

developed practices for sharing excess supply worthy of judicial protection from law 

enforcement interference.  Patient and caregiver sharing should be deemed consistent with 

the OMMA=s authority and limits, and necessary to ensuring an adequate access to effective 

medicine for patients suffering from debilitating medical conditions. To construe the 

meaning of an initiative law like the OMMA, the Court of Appeals has applied this Court=s 
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Atemplate@ of PGE v. Bureau of Labor and Industries, 317 Or 606, 859 P2d 1143 (1993), by 

Aexamin[ing] both the text and context of the statute. Id. at 610.@ State v. Root, 202 Ore.App. 

491, 123 P.3d 281 (2005), rev. den. 2006 Ore. LEXIS 258.  A further rule of statutory 

construction, appropriate to judicial evaluation of medicine sharing under the OMMA, 

requires that "a statute should not be construed so as to ascribe to the legislature the intent to 

produce an unreasonable or absurd result." State v. Galligan, 312 Or. 35, 39-41, 816 P.2d 

601 (1991); also, see State v. Vasquez-Rubio, 323 Or. 275, 283, 917 P.2d 494 (1996). 

Furthermore, like state agencies furthering other public purposes, OMMA-complaint patients 

should be Aauthorized to take such actions as reasonably tend to accomplish that statutory 

responsibility and which are not prohibited by law.@ State v. Newton, 291 Or. 788, 800, 636 

P.2d 393 (1981), cited by State v. Fish, 321 Or. 48, 80, 893 P.2d 1023 (1995).  

The OMMA limits patient and caregiver possession for personal patient use (ORS 

475.306) and prohibits delivery for compensation (ORS 475.316[1][d]).  These provisions, if 

conservatively construed as the Court of Appeals dissent urges (State v. Castilleja, supra, 

215 Or. at 271, 273), would materially interfere with access to effective medicine for 

medically debilitated OMMA-eligible patients without caregivers, or who lacked the 

physical capacity or botanical skill to produce their own medicine.  As a matter of practice 

which does not violate the explicitly prohibited practices identified by ORS 475.316, patients 

and caregivers keep uncured harvested marijuana available for conversion into Auseable@ 

(ORS 475.302[10]) medicine, and make excess supply available to patients or their 

caregivers who lack effective medicine.  These non-public charitable practices are necessary 

to the maintenance of a constant supply of medicine for patients with and without direct 

access to personal medicine production. 

A stricter construction would cause needless suffering (directly conflicting with 
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OMMA=s express purposes, ORS 475.300) without public safety benefit:  Despite annual 
national marijuana arrests more than doubling between 1980 and 2006 (to nearly 830,000, 
more than one a minute, according to annual FBI Uniform Crime Reports), more than 83% of 
national high school seniors have had Aeasy access@ to marijuana throughout that period 
(according to annual reports of the federal National Institute of Drug Abuse-funded 
AMonitoring the Future@ Surveys).  At least one federal judge has found that Athe State of 
Oregon has a significant interest in protecting the integrity of its medical marijuana program@ 
from law enforcement interference:  In re Grand Jury Subpoena for THCF Medical Clinic, 
504 F.Supp.2d 1085, 1089 (E.D. Wash. 2007).  Furthermore, construing the OMMA to 
prohibit sharing contradicts legislative action after the defendants= arrest; in 2005 (SB1085), 
the OMMA was amended to explicitly permit charitable transfers of medicine among 
patients and caregivers (ORS 475.302[3]).  Justice, subsequent legislative amendment, 
healthcare and a reasonable result that conforms with the objectives of the OMMA suggest a 
judicial construction that protects debilitated patients= and caregivers= access to adequate 
supplies of medicine, by permitting medical supplies that enable slow-curing and sharing. 
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B.  Where Police Suspect Illegal (Non-medical) Marijuana Possession or 
Distribution by an Otherwise Legitimate Medical Marijuana Patient, to Obtain 
a Warrant to Search a Patient=s Home the Police Warrant Application Must 
Adequately Establish Probable Cause to Convince a Magistrate that the Patient 
Intends to Illegally Divert His Supply (or Cultivate Excess Supply) of Medicine 
to Non-authorized Persons, Instead of Legitimate Personal Use by the Patient or 
Charitable Distribution to Other Authorized Patients and Their Designated 
Caregivers as Permitted by the Medical Marijuana Act.  

 
Probable cause requires more than the mere possibility that criminal activity is 

ongoing or that evidence of a crime will be discovered. State v. Mituniewicz, 186 Or.App. 95, 

62 P.3d 417 (2003), citing State v. Wilson, 178 Or. App. 163, 167, 35 P.3d 1111 (2001) 

(citing State v. Carter/Grant, 316 Or. 6, 13, 848 P.2d 599 (1993)).  The Court of Appeals 

dissent (Athe mere fact that there may be an alternative, innocent explanation for the 

circumstances described in the affidavit does not mean that a reasonable person could not 

conclude that defendants were in possession of illegal amounts of marijuana, if the overall 

pattern of activity reasonably leads to that conclusion[,]@ State v. Castilleja, supra, 215 Or. at 

273) is distinguishable on two grounds.  First as described above, its presumption of 

illegality from the presence of lawful medicine in possibly (without expertise; the application 

affidavit uses the phrases Awhat appeared to be@ and Aestimated ... approximately@) excess 

amounts is an unwarranted expansion of the express limits of the OMMA that violates its 

explicit purposes.  Second, the dissent=s own qualification (in probable cause analytical 

terms, Amore likely than not@) of an established Aoverall pattern of [illegal] activity@ cannot 

be satisfied by hearsay allegations of a self-proclaimed former drug dealer found not credible 

by the trial court. 

Contrary to the dissent=s assertion, the presence of two OMMA qualified patients 

(known to the affiant to be duly qualified before applying for the warrant) is not a Amere fact@ 

of insignificance to the warrant magistrate=s application assessment.  Without credible 
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probable cause of an Aoverall pattern@ of illegality, supported by expert evidence (for which 

an allegedly reformed drug dealer may not be a reliable source) enabling the magistrate to 

discriminate between lawful and unlawful use and supply amounts, the magistrate is left to 

guess about whether to uphold the privacy of citizens whose privacy rights are put at risk by 

their debilitating medical conditions (in violation of ORS 475.300[4]).  The Court of Appeals 

appreciated the unacceptable range of erroneous conclusions found by the trial court on this 

application affidavit (State v. Castilleja, supra, 215 Or. at 251-253).  Upholding their 

appropriately higher standard for determining probable cause, rather than the dissent=s 

shallower version, protects patients and may persuade law enforcement to focus on more 

violent offenses. 

C.  The State=s Warrant Application Fails to Establish Probable Cause that the 
Defendant-Patient=s Supply of Doctor-approved Medicine Pursuant to State Law 
was Intended for Illegal Purposes, Thus the Court of Appeals= Decision Must be 
Affirmed.  

 
The argument summary section of the state=s merits brief reveals the flawed basis for 

the state-petitioner=s attack on the Court of Appeals ruling.  The state challenges the lower 

courts= rulings that the application affidavit failed to establish A... that defendants possessed 

unlawful amounts of >useable= marijuana[,]@ referring to the application=s report of Athree 

pounds of freshly-harvested marijuana inside the defendants= home,@ and an alleged witness= 

admittedly uncertain (and ultimately proven erroneous) belief that the defendant=s medical 

marijuana permit had expired  (Merits brief at 19). 

Passing the expertise public safety officers bring to the scrutiny of pharmaceutic 

issues (concerning a medication having no human toxicity risk unlike many commercial 

medications), the state=s position unduly burdens both legitimate patients= access to and use 

of lawful doctor-recommended medication, and magistrates bound to enforce citizens= home 
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privacy.  The simple weight of uncured (and not Auseable@) medical product, subject to 

processing by the harvesting of a small portion of the total plant and curing (drying, both of 

which actions, harvesting and curing, reduce the useable weight and amount of Auseable@ 

medicine) cannot be used to discriminate lawful from unlawful possession.  Furthermore, the 

quantity of medicine possessed by a legitimate patient, even if beyond the amount permitted 

for personal use, does not negate the lawful use of the excess medicine for charitable 

distribution to other legitimate patients and their designated caregivers. 

The lower courts= assessments of the application affidavit=s legal inadequacy are 

reasonable and worthy of being affirmed.  Fundamental rights of constitutional privacy 

should not turn on the warrant magistrate=s blind faith in an unqualified police officer=s 

>guesstimates= and a less than impartial family member at least one of whose accusations 

were known to be false before the warrant application was submitted.  Already medically 

debilitated patients should not suffer the additional impairment of their constitutional privacy 

rights by police officers who choose to shift their investigational focus from a potentially 

homicidal gunman to his victim, in pursuit of a Adrug control@ policy of dubious efficacy.   

A recent U.S. Supreme Court dissent, from a decision affirming a school suspension 
for a student=s off-campus sign text disrespecting the religious fervor of drug war support, 
merits consideration as this court balances the rights of citizen privacy generally (and 
medically debilitated patients specifically), against the ability of law enforcement to protect 
public safety from the risk of marijuana distribution:  
 

... just as prohibition in the 1920=s and early 1930=s was secretly questioned by 
thousands of otherwise law-abiding patrons of bootleggers and speakeasies, today the 
actions of literally millions of otherwise law-abiding users of marijuana, [cit. om.] 
and of the majority of voters in each of the several States that tolerate medicinal uses 
of the product, [cit. om.] lead me to wonder whether the fear of disapproval by those 
in the majority is silencing opponents of the war on drugs.   
Surely our national experience with alcohol should make us wary of dampening 
speech suggesting C however inarticulately C that it would be better to tax and 
regulate marijuana than to persevere in a futile effort to ban its use entirely. 

Morse v. Frederick, 127 S.Ct 2618, 2651 (2007) (Stevens, dissenting). 
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CONCLUSION 

 
WHEREFORE, the Amicus Curiae NORML urges that the trial court suppression  

 
order and the Court of Appeals affirmance order be affirmed. 
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