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Roger L. Falk, Ks.Sp.Ct. #09972, of the
LAW OFFICE OF FALK & OWENS, P.A.
301 West Central Avenue
Wichita, Kansas 67202-1077
Telephone: (316) 265-5115
E-Mail: roger_falkandowens@sbcglobal.net

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF KANSAS

UNITED STATES OF AMERICA, )
)

Plaintiff, )
)

v. ) Case No.   04-10144-01-MLB
)

MITCHELL J. HARRINGTON, )
)

Defendant. )
____________________________________)

MEMORANDUM BRIEF IN SUPPORT OF

DEFENDANT”S MOTION TO SUPPRESS EVIDENCE SEIZED

AND ANY AND ALL STATEMENTS FLOWING THEREFROM

COMES NOW the Defendant, Mitchell J. Harrington, by and through his attorney of record,

Roger L. Falk, of the Law Office of Falk & Owens, P.A., and in support of his Motion to Suppress,

respectfully submits the following Memorandum Brief.

I.
FACTS OF THE CASE

1. On Sunday, December 7, 2003, at approximately 9:00, in the morning, Trooper

Andrew D. Schippers, of the Kansas Highway Patrol, was traveling West on Interstate 70, in Thomas

County, Kansas.
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2. While doing so he observed a silver Pontiac traveling East passing a semi.  He checked

the vehicles speed on his radar and it registered 76 m.p.h., in a 70 m.p.h. zone.  After the vehicle

passed the semi, he again checked it’s speed by radar, and it registered 75 m.p.h. in a 70 m.p.h. zone.

3. Trooper Schippers turned his patrol vehicle around and activated his emergency

equipment, which also activated his video camera in his vehicle.  The silver Pontiac pulled over at

mile post 52, one mile west of the Colby, Kansas, exit.  The time on Trooper Schippers’ videotape

read 8:59:50.

4. Upon approaching the vehicle Trooper Schippers determined that there was a lone

occupant in the vehicle, later identified as the Defendant, Mitchell J. Harrington.  Trooper Schippers

states in his report that he “noticed the back of the car was squatting down,”  an observation not1

apparent upon viewing the video tape provided through discovery.

5. Trooper Schippers also noted that there was one black suitcase in the back seat behind

the driver, a blue cell phone in the cup holder in the center console, a road atlas on the front

passenger seat and a “bag” on the floor in front of the passenger seat.

6. After stopping the vehicle and walking up to the car Trooper Schippers activated the

microphone pack on his belt, and the following conversation ensued between Trooper Schippers and

the Defendant.

TS: 10-49, Hello, the reason that I stopped you, I checked your speed back there at 76.

MH: Okay.

TS: Can I see your driver’s license?

MH: Sure.
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TS: Where are you heading to?

MH: I’m actually going to Indiana.

TS: Oh, okay.  Is it a rental car.

MH: Yeah, it is actually.

TS: Okay, do you have the rental agreement on you?

MH: (INAUDIBLE, turns in seat to glove box but hands paper to Trooper)

TS: What’s going on in Indiana?

MH: I’m actually surprising my ex-girlfriend.

TS: Oh, really, where’s she live at, what city?

MH: She lives actually in, just outside of LaFayette.

TS: Oh, okay, . .  all-righty.  How long are you going to be out there?

MH: Just before Christmas then I’m going to be heading home.  I live out in Wisconsin.

TS: Oh, Okay.

MH: Yeah.  I didn’t realize I was going that fast.

TS: What were you doing out here?

MH: What’s that?

TS: I say, you live in Wisconsin, where are you coming from?

MH: I actually came from Salt Lake, I was skiing as a matter of fact.

TS: Oh Okay, I’ll be right back with you.  (Trooper turns to go back to patrol car then

turns back around and says) I’m just going to issue you a warning, I forgot to tell you

that, just make sure you slow it down. (Trooper then turns again toward patrol car

and mike is shut off.)
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7. This entire exchange took approximately one (1) minute, starting at 09:00:04, when

Trooper Schippers mike is first activated, to 09:01:04, when he turns to leave the side of the silver

Pontiac, and return to his patrol car, according to the video tape provided by the government in

discovery.

8. Trooper Schippers then checked the Defendant’s driver’s license and found it to be

valid, and that there were no warrants or holds for the Defendant.  He also reviewed the rental

agreement and saw that it was a three day rental agreement and that the car was due back in Salt

Lake City on 12-07-04.

9. After taking approximately five (5) minutes and sixteen (16) seconds (from 09:01:04

to 9:06:20) to accomplish this, Trooper Schippers again approached the Defendant’s rental vehicle.

At that time the following exchange took place between Trooper Schippers and the Defendant.

TS: Okay sir, here’s your driver’s license back, here’s that.

TS: I issued you a warning today for the speed, just make sure you slow down.

MH: Yes sir.

TS: It’s 70 in Kansas, I know its 75 back there in Colorado.  Just make sure you slow

down.

MH: I was trying to get there a little quicker than I should.

TS: Alright.

MH: I appreciate it, thank you very much.

TS: Alright, well have a safe trip.  (This conversation takes approximately 21 seconds,

from 09:06:20 to 09:06:41)
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10. Trooper Schippers then turns and takes a step toward his patrol vehicle, while

remaining immediately adjacent to the silver Pontiac driven by the Defendant, and immediately turns

around and states:

TS: Hey, can I ask you a few more questions?

MH: Sure.

TS: How did you get out there?  Are you originally from, I saw you had a California

driver’s license.  You say you live in Wisconsin.  Alright, I was just wondered how

you got out to Utah, I guess.

MH: Oh, I flew out there.  I’ve have a friend that lives there.

TS: Oh, really.

MH: Yeah.

TS: Oh, okay.

MH: Have you ever skied there?

TS: No, I haven’t.  I have skied up in the Colorado Mountains.

MH: Ah. It is great snow boarding, It’s not as crowded as Colorado. You really should go

check it out. 

TS: Yeah. When do you fly back?

MH: Well, I was going to fly back and I decided to, you know, kind of on a whim or

whatever.

TS: Oh, I see.  Alright then.  Alright and then on your rental agreement it should be back

in  today.

MH: Yeah, I know.  I called and extended it.
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TS: Oh, did you?

MH: Yeah, I did.

TS: Okay.  Allrighty.  You’re not hauling anything illegal today?  Any illegal drugs or

large sums of money?

MH: No.

TS: Anything like that?  Alright.  Would it be alright to search your car?

MH: What’s that?

TS: Would it be okay if I search the vehicle?

MH: Ah...I’d rather not have you do it.

TS: Okay.  Alright.  I’m going to have you wait right here and I’m going to call the dog

out to search the vehicle.

MH: Okay.

TS: Okay?  I (garble) can I have the keys?

11. This entire exchange lasts one (1) minute and ten (10) seconds, starts at 09:06:41 and

stops at 09:07:51.  This means that the total stop to this point has lasted seven (7) minutes and one

(1) second, five (5) minutes and sixteen (16) seconds of which, Trooper Schippers was on the radio

in his patrol car, and had no contact with the Defendant.  Therefore, Trooper Schippers, asserts that

in his one (1) minute and forty-five (45) seconds of conversation with the Defendant, he was able to

obtain the constitutionally mandated “reasonable articulable suspicion” to detain the Defendant and

his vehicle for further investigation.
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12. Based upon the above conversation, Trooper Schippers, states that he believed he had

a “reasonable and articulable suspicion” to search the Defendant’s rented silver Pontiac, “based on

the following indicators:”

A. “The trunk seemed to be loaded with something heavy.”  Despite the fact that

the video tape does not support this assertion.

B. “The car was a three day rental and was due back in Salt Lake City on today’s

date.”  Despite the fact that the Defendant had explained that he had asked for

and received an extension on the rental agreement.

C. “The hesitation on the answers to the questions I was asking.”  Which is not

supported in the audio portion of the video tape, provided by the Government

through discovery.

D. “The unusual travel plans.  Mitchell stated that he had flown to Salt Lake City

from Wisconsin, and then he is going to drive a rental car from Salt Lake City

to Indiana.  When the rental is due back in Salt Lake City the date of the

traffic stop.”  Basically a reiteration of B above.

E. “Based upon previous training and experience I know that I-70 is a major

channel for smuggling narcotics.”  In this regard, please see Operation

Pipeline Manual prepared by the Kansas Highway Patrol, as a training manual

for Kansas Highway Patrol Troopers in the detection and arrest of those

smuggling drugs.

F. “The cell phone in the front cup holder and the atlas on the front seat.”

G. “Mitchell breaking eye contact with me while questioning.”
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H. “Based upon training and experience.”

13. After the Defendant refused to allow Trooper Schippers to search his rental car, the

Defendant was ordered by Trooper Schippers to remain there, and was further informed that Trooper

Schippers was calling for a canine to sniff the vehicle.  Trooper Schippers seized the keys to the

Pontiac, thus taking possession of and seizing the vehicle at this point.

14. Trooper Schippers then went back to his car and called the Thomas County Dispatcher

to make arrangements for one of their dogs to be brought to his location.  Upon doing so he was

advised that both of the Thomas County canines were “out-of-service” for the day.  Trooper

Schippers then made some additional phone calls, eventually getting a hold of Officer Chuck Prevatt

with the Oakley, Kansas Police Department.  Oakley is approximately 22 miles east of the location

where the stop of the Defendant occurred.

15. Trooper Schippers had taken the keys to the Defendant’s car from him, but had

allowed the Defendant to remain seated in his rental car, while he made the above phone calls.  At

09:12:52 Trooper Schippers exited his vehicle and again approached the Defendant’s vehicle, tuning

his microphone back on.  This was five (5) minutes and one (1) second after Trooper Schippers

seized the Defendant’s keys from him and took control of the rented silver Pontiac, twenty-four (24)

minutes and twenty-eight (28) seconds after the initial stop.

15. Trooper Schippers then told the Defendant that they would need to drive to meet

Officer Prevatt.  At approximately 09:13:56 Trooper Schippers got back into his patrol car and

followed the Defendant to exit #62, the “Mingo Exit” and waited there for Officer Prevatt and

Stryker to arrive on the scene.  Trooper Schippers and the Defendant arrived at the “Mingo Exit,”

approximately 11 miles East of the original stop, at approximately 09:24:18.
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16. Two minutes after Stryker’s arrival, at 9:25:33, he alerted to the rear of the

Defendant’s car, and Trooper Schippers advised the Defendant that he had probable cause to search

the car without his consent at 09:27:18.  The trunk on the rental car driven by the Defendant was

opened, and 22 bundles of marijuana, with a gross weight of approximately 340 pounds was

discovered.

17. After being confronted with the 22 bundles of marijuana, the Defendant made a full

confession to both Trooper Schippers and to DEA agents who were called to the scene.

ARGUMENTS AND AUTHORITIES

A. ASSUMING THAT THE INITIAL STOP OF THE DEFENDANT WAS VALID,
TROOPER SCHIPPERS’ CONTINUED DETENTION AND QUESTIONING OF
THE DEFENDANT WENT BEYOND THE PERMISSIBLE SCOPE OF THE STOP.

1. The Standard

The Fourth Amendment provides as follows:

The right of the people to be secure in their persons, houses, papers,
and effects, against unreasonable searches and seizures, shall not be
violated, and no warrants shall issue, but upon probable cause,
supported by oath or affirmation, and particularly describing the place
to be searched, and the persons or things to be seized.  U.S. Const.
Amend. IV.

A warrantless search and seizure, absent certain well-defined and limited exceptions to the

warrant requirement, is presumptively unreasonable.  Coolidge v. New Hampshire, 403 U.S. 443,

454-455, 91 S.Ct. 2022, 29 L.Ed.2d 564 (1971).  Under the Fourth Amendment to the United States

Constitution all searches and seizures not conducted pursuant to a valid search warrant are "per se"

unreasonable searches and seizures, subject only to a few well-delineated exceptions.  Katz v. United

States, 389 U.S. 347, 357, 88 S.Ct. 507, 19 L. Ed. 2d 576 (1967); Kyllo v. United States, 533 U.S.
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27, 121 S.Ct. 2038, 150 L.Ed.2d 94 (2001); State v. Cannan, 265 Kan. 835, 964 P.2d 681 (1998);

State v. Baughman, 29 Kan.App.2d 812, 32 P.3d 199 (2001); State v. Graham, 273 Kan. 844, 46

P.3d 1177 (2002); and State v. Mendez, 275 Kan. 412, 66 P.3d 811 (2003); State v, Boyd, 275 Kan

271, 273, 64 P.3d 419 (2003).

The reasoning behind this doctrine is not that it denies law enforcement officers the support

of the usual inferences reasonable persons draw from the evidence available to them, but is instead

based upon the premise that "its protection consists in requiring that those inferences be drawn by a

neutral and detached magistrate instead of being judged by the officer engaged in the often

competitive enterprise of ferreting out crime."  Johnson v. United States, 333 U.S. 10, 14, 68 S.Ct.

367 (1948).

The United States Supreme Court has consistently held that any search conducted without

the benefit of a valid search warrant is "per se" unreasonable.  The Court has further held that once

the Defendant has established that the search and/or seizure was conducted without the benefit of a

search warrant the burden of proof passes to the prosecution to prove by a preponderance of the

evidence that the search and/or seizure falls within one of the recognized exceptions to the

requirement for a search warrant. Katz v. United States, 389 U.S. 347, 357, 88 S.Ct. 507, 19 L.Ed.2d

576 (1967); Coolidge v. New Hampshire, 403 U.S. 443, 91 S.Ct. 2022 (1971); Mincey v. Arizona,

437 U.S. 385, 390, 98 S.Ct. 2408, 57 L.Ed.2d 290 (1978); California v. Acevedo, 500 U.S. 565,

580, 111 S.Ct. 1982, 114 L.Ed.2d 619 (1991).

2. The Detention of the Defendant by Trooper Schippers

The reasonableness of an investigative detention involves a dual inquiry.  The first step of the

inquiry is whether the police officer action was justified at its inception.  The second step of the
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inquiry is whether the officer’s action was reasonably related to the circumstances which justified the

interference in the first place.  United States v. Williams, 271 F.3d 1262 (10  Cir. 2001); Terry v.th

Ohio, 392 U.S. at 20, 88 S.Ct. 1868.  Therefore, even if the Court finds that Trooper Schippers’ stop

of the Defendant’s vehicle was justified, the inquiry does not end there.  The Court must then inquire

whether Trooper Schippers’ actions were reasonably related to the circumstances which justified the

stop.  

“[M]otorists ordinarily expect to be allowed to continue on their way once the purposes of

a stop are met.”  United States v. Holt, 264 F.3d 1215, 1221 (10  Cir. 2001)(en banc); See alsoth

Berkemer v. McCarty, 468 U.S. 420, 437, 104 S.Ct. 3138 (1984).  

The government’s general interest in criminal investigation, without more, is generally
insufficient to outweigh the individual interest in ending the detention.  Thus, once the
motorist has “produced a valid license and proof that he is entitled to operate the car,
he must be allowed to proceed on his way, without being subject to further
delay by police for additional questioning.”  United States v. Guzman, 864 F.2d
1512, 1519 (10  Cir. 1988), overruled on other ground by Botero-Ospina, 71 F.3dth

at 785.  Further delay is justified only if the officer has reasonable suspicion of
illegal activity or if the encounter has become consensual.  Hunnicutt, 135 F.3d
at 1349.  (Emphasis added)

United States v. Holt, 264 F.3d at 1221.  

Assuming that the stop was to issue a warning citation for speeding, the purpose of this stop

was met when Trooper Schippers issued the Defendant a warning.  The Defendant should have been

allowed to proceed on his way at this point without further delay for additional questioning.

However, Mr. Harrington was not allowed to do so.   

Tenth Circuit case law reflects a bright line rule that an encounter becomes “consensual” when

the police officer returns a driver’s documentation and indicates they are free to leave.  In this regard,

please see United States v. Manjarrez, 348 F.3d 881, 885 (10  Cir. 2003);  United States v.th
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Gonzalez-Lerma, 14 F.3d 1479, 1483 (10  Cir. 1994). However, finding that a driver’sth

documentation has been returned to him is not sufficient, without more, to show that an encounter

is consensual.  Returning a driver’s documentation does not end the detention if there is evidence of

“a coercive show of authority, such as the presence of more than one officer, the display of a weapon,

physical touching by the officer, or his use of a commanding tone of voice indicating that compliance

might be compelled.”  United States v. Turner, 928 F.2d 956, 959 (10  Cir. 1991); United States v.th

Bustillos-Munoz, 235 F.3d 505, 515 (10  Cir. 2000); United States v. Taverna, 348 F.3d 873, 878th

(10  Cir. 2003).  However, in this case, Mr. Harrington refused to consent to a search of his vehicleth

after which he was detained so that a drug dog could be located.  Therefore, this encounter was not

consensual in nature and must turn on whether Trooper Schippers had a reasonable, articulable

suspicion that the Defendant was engaged in illegal activity. 

B. IN THE INSTANT CASE, THERE IS NO OBJECTIVE REASONABLE AND
ARTICULABLE SUSPICION THAT THE DEFENDANT WAS ENGAGED IN
ILLEGAL ACTIVITY SUFFICIENT TO JUSTIFY HIS CONTINUED DETENTION
BY TROOPER SCHIPPERS.

In United States v. Zubia-Melendez, 263 F.3d 1155, 1161 (10  Cir., 2001), the Courtth

discussed when, and under what circumstances an officer could continue to detain someone after that

individual had been stopped for a routine traffic infraction.  The detaining officer has the right to

request a driver’s license and other vehicle documentation, run a computer check on both the car and

driver, ask about travel plans and vehicle ownership and issue a citation.  Id.,(citing United States v.

Hunnicutt, 135 F.3d 1345, 1349 (10  Cir. 1998)).   If the detained driver produces a valid driver’sth

license and proof of his right to operate the vehicle, the detaining officer must permit the detained

driver to continue on his way without further delay or further questioning.  Id.  
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It is well established that once the initial justification for a stop has been legally concluded,

a law enforcement officer may extend the stop if the detaining officer has a particularized and

objective basis for suspecting the person stopped of criminal activity, or if the driver consents to

further questioning.  United States v. West, 219 F.3d 1171, 1176 (10  Cir. 2000).  In determiningth

whether probable cause or reasonable suspicion exists, the reviewing court must look at the totality

of the circumstances.  United States v. Salzano, 158 F.3d 1107, 1111, (10  Cir. 1998).  Trooperth

Schippers’ listed several observations in his narrative report.

One observation is that the Defendant was nervous.  Nervousness is of limited significance

in determining whether reasonable suspicion exists.  United States v. Wald, 216 F.3d 1222, 1227 (10th

Cir. 2000).  Extreme nervousness would be entitled to somewhat more weight.  Unites States v. West,

219 F.3d 1171, 1179 (10  Cir. 2000).  Nervousness is common in citizen’s interactions with policeth

when they have just been pulled over.  

We have repeatedly held that nervousness is of limited significance in determining
reasonable  suspicion and that the government's repetitive reliance on the nervousness
of either the driver or passenger as a basis for reasonable suspicion "in all cases of this
kind must be treated with caution.   It is common knowledge that most citizens, and
especially aliens, whether innocent or guilty, when confronted by a law enforcement
officer who asks them potentially incriminating questions are likely to exhibit some
signs of nervousness."  United States v. Millan-Diaz, 975 F.2d 720, 722 (10th
Cir.1992);  see also United States v. Peters, 10 F.3d 1517, 1521 (10th Cir.1993) ("
'While a person's nervous behavior may be relevant, we are wary of the objective
suspicion supplied by generic claims that a Defendant was nervous or exhibited
nervous behavior after being confronted by law enforcement officials....' ") (quoting
United States v. Hall, 978 F.2d 616, 621 n. 4 (10th Cir.1992));  Walker, 933 F.2d at
817;  Guzman, 864 F.2d at 1520.   

United States v. Fernandez, 18 F.3d 874, 879 (10  Cir. 1994).  The Defendant allegedly hesitatedth

in answering Trooper Schipper’s questions and allegedly did not make eye contact during the

encounter.  These are normal signs of nervousness associated with a traffic stop.  



-14-

Trooper Schipper also asserts in his report that the presence of a cell phone in the cup holder

and an atlas on the passenger’s seat support his suspicion.  There are many items commonly

possessed by motorists that must be dismissed as “so innocent or susceptible to varying

interpretations as to be innocuous” such as cell phones and road atlases.  United States v. Williams,

271 F.3d 1262, 1269 (10  Cir. 2001) (citing United States v. Wood, 106 F.3d 942, 946 (10  Cir.th th

1997)).  In addition to the commentary of the Court in Williams, it should be noted that a

considerable percentage of American citizens possess cell phones and it is very common for people

on long trips to be in possession of such devices.  By the same token, the presence of a road atlas in

a vehicle rental being used for a long trip is perfectly normal to the point of being innocuous.

Trooper Schipper was suspicious of the Defendant’s “unusual travel plans.”  The Defendant

informed Trooper Schipper that he had flown to Salt Lake City and went skiing, after which he rented

a car to drive to Indiana to see his ex-girlfriend.  The Defendant’s statements indicate he intended a

stay of at least a couple of weeks in Indiana.  The Defendant was specifically asked why he did not

fly.  

[t]he decision to take the time and expense to drive, rather than fly or use some
other mode of transportation, cannot support a reasonable suspicion of criminal
activity, even when it would seem to make more sense financially to choose an
alternative form of transportation and even when the defendant states that he is not
currently employed.  "There is nothing criminal about traveling by car to view
scenery.... Moreover, temporary unemployment does not mean that vacations are
financially unattainable.  [The defendant] may have saved money for the trip; he may
have been the donee of a wealthy relative or acquaintance;  he might have won the
lottery or not yet exceeded the credit line on his VISA card." Wood, 106 F.3d at 947.
 Simply because the officer would not have chosen a particular vehicle for travel does
not make that choice indicative of criminal activity. 

United States v. Salzano, 158 F.3d 1107, 1112 (10  Cir. 1998)(quoting  United States v. Wood, 106th

F.3d 942, 946 (10  Cir. 1997))(Emphasis added).  Therefore, the fact that the Defendant decided toth
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drive to Indiana rather than fly is not a factor that supports a reasonable, articulable suspicion of

illegal activity.

Trooper Schipper also relies on the rental agreement as supporting his suspicion of illegal

activity.  The rental agreement stated that the rental vehicle was due back in Salt Lake City on the

day of the stop.  The Defendant indicated to Trooper Schipper that he had gotten an extension, which

is a common enough action when renting a vehicle.  However, Trooper Schipper’s training, pursuant

to Operation Pipeline, indicates that only third-party rental agreements are a factor to be considered

in formulating reasonable suspicion where rental vehicles are concerned.  A copy of Operation

Pipeline is attached to this brief.

Trooper Schipper also cites his training and experience, specifically, his knowledge that I-70

is a major channel for smuggling narcotics.  This is very similar to the widespread arguments of law

enforcement officers that vehicles hail from “drug source” cities.  In this regard, the 10  Circuit Courtth

of Appeals has noted:

Standing alone, a vehicle that hails from a purported known drug source area is, at
best, a weak factor in finding suspicion of criminal activity.  In this Circuit alone,
police testimony has identified an extremely broad range of known "drug source
areas."  See, e.g., United States v. Nicholson, 144 F.3d 632, 638 (10th Cir.1998)
(identifying the entire West Coast as a drug source area);  United States v.
Scarborough, 128 F.3d 1373, 1378 (10th Cir.1997) (Colorado);  Wood, 106 F.3d at
947 (California);  United States v. Garrett, 47 F.Supp.2d 1257, 1265 (D.Kan.1999)
(Texas);  see also United States v. Beck, 140 F.3d 1129, 1138 & n. 3 (8th Cir.1998)
(collecting cases and noting that law enforcement officers have identified a number
of drug supply states and a significant number of the largest cities in the United States
as "drug source cities").

United States v. Williams, 271 F.3d at 1270.  The Defendant respectfully asserts that it is highly likely

that law enforcement officers have identified every major U.S. highway as a major channel for

smuggling narcotics.  I-70 also happens to be a major channel for legitimate interstate travel.  It is not
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uncommon for out of state rental cars to travel along I-70. For this reason, this factor does not

support a reasonable suspicion.

Another factor Trooper Schipper relies upon in making his determination to detain the

Defendant is that “the trunk seemed to be loaded with something heavy,” and that “the back of the

car was squatting down.”  However, a careful review of the videotape of this encounter clearly shows

that the back end of the vehicle does not appear to be weighted down.  The actual weight of the items

found in the trunk did not exceed 350 lbs, the average weight of two adult human beings, and the car

would not have exhibited any appreciable “squatting” based on two passengers in the back of the car.

The assertion of Trooper Schipper lacks evidentiary support and cannot support a reasonable,

articulable suspicion that the vehicle was involved in smuggling illegal narcotics.

Under the totality of the circumstances, the factors alleged by Trooper Schipper as supporting

a reasonable suspicion to detain the Defendant and “request” a search of his vehicle do not give rise

to a reasonable, articulable suspicion that the Defendant was engaged in illegal activity.  In all fairness

to our system of justice, the evidence seized from the vehicle together with conversations between

Trooper Schipper and the Defendant should be suppressed as “fruit of the poisonous tree”.  Wong

Sun v. United States, 371 U.S. 471, 83 S.Ct. 407, 9 L.Ed.2d 441 (1963).

C. IN LIGHT OF THE LACK OF REASONABLE SUSPICION TO DETAIN THE
DEFENDANT, THE LENGTH OF THE DETENTION IN THIS CASE TO OBTAIN
A DRUG DOG WAS UNREASONABLE.

A canine sniff itself does not implicate Fourth Amendment rights because of the
limited information it provides and its minimal intrusiveness.   See United States v.
Place, 462 U.S. 696, 707, 103 S.Ct. 2637, 2644-45, 77 L.Ed.2d 110 (1983).   Thus,
we have held that a canine sniff of an already legitimately detained automobile is not
a "search" within the meaning of the Fourth Amendment.   See United States v.
Morales-Zamora, 914 F.2d 200, 203 (10th Cir.1990).   Likewise, detention of the
driver at the scene to accomplish a canine sniff is generally reasonable where the
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driver is already under lawful arrest.   See United States v. Fiala, 929 F.2d 285, 288
(7th Cir.1991) (holding one and one-half hour wait for dog reasonable because
defendant was already under lawful arrest).   Arrest "is inevitably accompanied by
future interference with the individual's freedom of movement."  Terry, 392 U.S. at
26, 88 S.Ct. at 1882.

United States v. Hunnicutt, 135 F.3d 1345, 1350 (10  Cir. 1998).  It should be noted that inth

Hunnicutt the Court concluded that not only was there reasonable suspicion, but the defendant was

lawfully under arrest and his vehicle was subject to impound.  This case is readily distinguishable in

that the Defendant’s vehicle was not lawfully detained after Trooper Schipper issued the warning for

speeding.  Therefore, the length of the detention clearly exceeded the scope of the traffic stop.  From

the time the Defendant was stopped until the drug dog arrived on the scene, a little more than 26

minutes had elapsed, and the Defendant was forced to drive his vehicle to a different location to meet

the K-9 officer.  For this reason, any evidence regarding the drug dog sniff conducted on the

Defendant’s vehicle should be suppressed as “fruit of the poisonous tree.”

CONCLUSION

For all the above and foregoing reasons, all evidence obtained by reason of the unlawful

detention of the Defendant should be suppressed, including but not limited to any controlled

substances found in said automobile, and any and all statements made by the Defendant following said

illegal and unconstitutional search.
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