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UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

LUIS W. LEBRON, individually 

and as class representative, 

 

 Plaintiff, 

 

v.       Case No.: 6:11-cv-01473-Orl-35DAB 

 

DAVID E. WILKINS, in his official 

capacity as Secretary of the Florida 

Department of Children & Families, 

 

 Defendant. 

      / 

 

DEFENDANT’S RESPONSE 

TO PLAINTIFF’S MOTION FOR PRELIMINARY INJUNCTION 

 Congress authorizes the states to implement drug testing as part of the 

qualification process to receive public cash-assistance benefits. 21 U.S.C.  s. 862b. 

Starting in July 2011, Florida implemented such testing in its cash-assistance 

program. No one forces an applicant to take the test. The plaintiff was notified of 

his right to refuse and has exercised that right. Because any invasion of the 

plaintiff‘s privacy rights is purely consensual, no search within the meaning of the 

Fourth Amendment‘s prohibition on unreasonable searches and seizures has 

occurred.  This conclusion—that consensual investigations in the cash-assistance 

context do not run afoul of the Fourth Amendment—is supportedby longstanding 

Supreme Court precedent.  See Wyman v. James, 400 U.S. 309 (1971). 

 Moreover, even if the condition that the plaintiff take the test is a search 

within the meaning of the Fourth Amendment, it is reasonable.  The State‘s need to 
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ensure that the purposes of the cash-assistance program are fulfilled justifies the 

drug testing at issue, especially when measured against the plaintiff‘s minimal 

expectation of privacy in this context.  One of the main goals of the cash-assistance 

program at issue is to ensure that public monies are used directly and substantially 

to care for needy children in a safe, healthy, and stable home—a goal that is 

seriously compromised if those very same public monies are instead diverted to 

drug use. This conclusion is rooted in the case law: the Supreme Court has 

routinely upheld drug testing where the State can show a special need, and 

especially when it has taken on the responsibility to ensure the welfare of children.  

 For these reasons, and because the plaintiff can satisfy none of the 

requirements for the issuance of a preliminary injunction, the court should deny the 

motion for a preliminary injunction. 

STATEMENT OF FACTS 

The TANF Cash Benefits Program 

 The Personal Responsibility and Work Opportunity Act of 1996, PL 104-

193, replaced the Aid for Families with Dependent Children (AFDC) program with 

a program providing states with block grants known as the Temporary Assistance 

for Needy Families program (TANF). See 42 U.S.C.  ss. 601 et seq.  The program, 

among other goals, ―is designed to provide assistance to needy families so that 

children may be cared for in their own homes or in the homes of relatives,‖ and to 

ensure that those homes are healthy, stable environments for minor children.  42 

U.S.C. s. 601(a).  See also id. s. 608(a) (requiring that block grants only be used for 

providing assistance to families with a minor child).  Moreover, a major aim of the 

block-grant program is to encourage recipients to find jobs, ensuring that welfare 

benefits are short-term and do not lead to a life of dependency.  See 42 U.S.C.  s. 

601; 64 Fed. Reg. 17720, 17721. 
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 The plaintiff is wrong to assert that ―[n]o federal law specifically authorizes 

the suspicionless testing of recipients.‖  Doc. 2 at ¶ 3. Congress has specifically 

authorized the states, in their discretion, to implement drug-testing in the TANF 

context: ―Notwithstanding any other provision of law, States shall not be 

prohibited by the Federal Government from testing welfare recipients for use of 

controlled substances nor from sanctioning welfare recipients who test positive for 

use of controlled substances.‖  21 U.S.C. s. 862b. 

 Florida implements and administers its TANF block-grant funds through the 

ACCESS Program Office of the Florida Department of Children and Families 

(DCF), which establishes eligibility for TANF relief.  To be eligible to receive 

benefits, families must include a minor child (or a third-trimester pregnant 

woman).    Children under the age of five must be current with childhood 

immunizations and children age six to eighteen must attend school and parents or 

caretakers must participate in school conferences.  Most adults in families 

receiving TANF cash assistance must work, volunteer, or train for employment 

twenty hours each week.  (Berner p. 3)   

Families receiving TANF cash benefits use an electronic debit transfer card 

to access the cash. (Berner p. 2)  Families may receive TANF benefits for up to 48 

months.  In any one month in Florida, approximately 3,500 people are first time 

recipients of TANF cash benefits and approximately 3,500 leave the TANF cash 

benefits program. (Berner P. 4)  Adults make up approximately 15,000 of the 

95,000 TANF recipients in Florida; the rest are children. (Berner p. 6)   

 

The TANF Application 

 To receive TANF cash benefits, an adult in an eligible family must submit 

an extensive application.  (Berner p. 5)  The application requires the disclosure of a 
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great deal of private, personal information and focuses on six subjects: 1) 

identifying information; 2) household information; 3) assets; 4) employment; 5) 

other income; 6) expenses. (Exhibit A)  The customer web application system, 

called ―My Account,‖ permits TANF applicants to submit an electronic 

application, without an accompanying paper file.  All documents submitted by an 

applicant are imaged and retained electronically. (O‘Brien p. 3)   

 The web application is dynamic, and so queries will change based on an 

applicant‘s responses to earlier questions.  Depending on his or her responses, an 

applicant might have to provide about 60 screens of information. The application 

includes inquiries about living arrangements, veteran‘s status, criminal convictions, 

citizenship, pregnancy, social security numbers, children‘s schools, disability 

status and details of that disability, and the immunization status of all children.  A 

copy of the potential screens for a TANF application from July 2011 is attached as 

Exhibit A. (O‘Brien p. 5) 

 The application requires extensive financial disclosures, including life 

insurance, funeral plans, trust funds, lotto winnings, and whether any assets have 

been given away in the previous three years.  Applicants must also disclose any 

business assets, including machinery. Applicants must disclose current and 

previous employment, job-search activities, and whether they have recently 

declined employment. Because the web-based application requires extensive 

disclosures of private and legally protected information, applicants are required to 

sign confidentiality waivers—one for private medical information (a HIPPA 

waiver) and one for private financial information. (Exhibits A and B)   

 Once the web-based application is complete, the applicant is responsible for 

providing: proof of citizenship; a social security number for each family member, 
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regardless of age; proof of family income;
1
 proof of assets

2
; medical records 

showing childhood immunizations; school attendance records for older children; 

proof of participation in school conferences; and proof of cooperation with child 

support enforcement.
3
 (Berner p. 5) 

 The plaintiff, Mr. LeBron, requested TANF cash benefits through the web-

based application. (O‘Brien p. 6)  Mr. Lebron‘s application applies only to him and 

his child; his mother and her income do not apply to the calculation for benefits.  

By submitting the application, Mr. Lebron has voluntarily made to the State 

extensive disclosures of his and his child‘s private information.  He has provided 

financial information to show proof of income and assets, medical information to 

show proof of immunization, and educational information to show proof of 

enrollment and attendance.  Mr. Lebron voluntarily signed and submitted medical 

and financial privacy waivers.  (Exhibit A, page 19; Exhibit 4 to the Complaint; 

and Exhibit B)  Except for providing proof that he has tested negative for 

controlled substances, Mr. LeBron‘s application complete, and he is eligible to 

receive TANF benefits as of the date the plaintiff filed his Complaint in this case. 

(Berner p. 10) 

 

                                           

1
 Proof of income is normally shown through an unemployment-benefits 

statement, a VA payment statement, a paystub or employer letter. 

2
 Proof of assets includes bank accounts, child-support payments, and 

vehicle registrations. 

3
 To receive TANF cash benefits, the family must assign to the Department 

of Revenue any right of support. Section 414.095(7), Fla. Stat. 

Case 6:11-cv-01473-MSS-DAB   Document 19    Filed 09/19/11   Page 5 of 30 PageID 141



 

6 

 

The Drug Test 

 Among the many other required disclosures, to be eligible to receive TANF 

benefits, applicants must provide proof of a completed drug test.  See s. 414.0652, 

Fla. Stat.  New adult applicants for TANF benefits provide a urine sample at an 

approved laboratory for testing for controlled substances.  The applicant initially 

pays for the test, but is reimbursed (through a single-time increase in TANF cash 

benefits) if the applicant tests negative for controlled substances or has a medically 

approved reason for a positive drug test. (Berner p. 6)   

 Historically, approximately 70 percent of applicants seeking TANF cash 

assistance are determined to be ineligible based on the web application alone.  

Thus, to avoid unnecessary testing, DCF requires an applicant to submit to a test 

for controlled substances only after all other eligibility requirements for TANF 

cash assistance have been established.  (Berner p. 7)  

 As with the financial and medical information disclosure waivers, applicants 

must sign a waiver relating to drug-test information.  Before taking the drug test, 

applicants sign a ―Drug Testing Information and Consent Release Form,‖ a copy of 

which is attached to the filed Complaint at page 37.  (Berner p. 7)  The form states 

in part: ―I hereby voluntarily consent to providing a urine sample for drug testing 

as a condition of eligibility for Temporary Cash Assistance (TCA).  My consent is 

established by my signature below.   I also consent to and authorize the release of 

my drug test results by the laboratory to DCF for the purpose of considering and 

acting upon my application for TCA.‖ (Complaint, page 37) 

 The drug tests cost between $24 and $45.  The drug tests are administered at 

the collection centers of enrolled drug testing sites.  DCF provides a frequently 
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updated list of authorized testing laboratories on its website.
4
  Adults taking the test 

urinate in private at the test site, and provide the sample to the laboratory which 

follows a prescribed chain-of-custody sequence.  (Duchene p. 4) 

 The drug test can detect use of the following controlled substances: 

Amphetamines, Methamphetamines, Cannabinoids (THC), Cocaine, Phencyclidine 

(PCP), Opiates, Barbiturates, Benzodiazepines, Methadone and Propoxyphene.   

After concerns were raised during recent public hearings, DCF decided not to use 

initial drug screening
5
.  Instead, DCF selected a tiered laboratory testing and 

review process that has been in use for decades, is highly reliable, and uses 

forensic cut off levels. (Duchene p. 5) 

 A medical review officer reviews all test results, both positive and negative.  

The officer follows up on positive results, as various prescription drugs, including 

Adderall, methadone, and some anti-depressants can trigger positive results.  The 

officer reviews any prescriptions provided by the applicant, and if appropriate, 

overrides the positive result to make it negative.  All test results are provided to 

DCF.   (Duchene p. 6) 

 All urine collection, testing, and review complies with the Drug Free 

Workplace Act requirements.  See, e.g., § 112.0455(8) (setting out rules and 

standards for urine sample collection procedure, including that ―[a] sample shall be 

collected with due regard to the privacy of the individual providing the sample, and 

in a manner reasonably calculated to prevent substitution or contamination of the 

sample‖); § 112.0455(11) (setting out extensive protections for the use and 

disclosure of drug-test information, including a ban on the use of such results for 

                                           

4
 See http://www.dcf.state.fl.us/programs/access/drugtestsites.shtml 

5
 ―Initial drug screening‖ is a term of art that means instant or rapid testing. 
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criminal prosecution); § 112.0455(12) (setting out extensive quality-control and 

privacy requirements for laboratories that may conduct drug testing).  The test is 

administered only once, to establish eligibility. (Duchene p. 7) 

 In the event an adult seeking TANF benefits provides a test that is positive 

for controlled substances, and has no medically approved reason for the positive 

test result, the adult is barred from seeking benefits under TANF for a year, but the 

test result does not bar benefits under SNAP or Medicaid.  The year-long period 

can be reduced to six months if the adult completes a substance abuse treatment 

program.  Critically, during the exclusion period, the children in the family can still 

receive TANF benefits, but the benefits must be assigned to another responsible 

adult who must provide a test that is negative for controlled substances.  The 

alternate responsible adult is called a ―protective payee.‖ (Berner p. 8) 

 Additionally, for each adult that provides a test that is positive for controlled 

substances, the ACCESS division completes a Florida Abuse Hotline Controlled 

Substance Referral form.  A hotline counselor takes the form, whether received by 

fax or e-mail, and enters a Parent Needs Assistance referral into the child welfare 

database, commonly known as Florida Safe Families Network.  The referral is sent 

to the appropriate county for assignment of the referral so that the adult may 

receive a list of substance abuse treatment programs and other appropriate response 

to the referral in the particular county of residence of the applicant. (Berner p. 9) 

 

Results thus Far 

 Preliminary data indicate that about 9.8 percent of applicants did not obtain 

benefits because of a refusal to submit to drug testing. Exhibit F. About two 

percent tested positive in July. Plaintiff‘s complaint p. 8 n. 4. 
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MEMORANDUM OF LAW 

 A preliminary injunction is unwarranted because the plaintiff fails to satisfy 

all four requirements for this extraordinary and drastic remedy:  (1) a substantial 

likelihood of success on the merits; (2) irreparable injury absent an injunction; (3) 

threatened injury to the plaintiff outweighs whatever damage the proposed 

injunction may cause the opposing party; and (4) if issued, the injunction would 

not be adverse to the public interest.  Horton v. City of St. Augustine, Fla., 272 

F.3d 1318. 1326 (11th Cir. 2001); see also American Civil Liberties Union of Fla., 

Inc. v. Miami-Dade County Sch. Bd., 557 F.3d 1177, 1198 (11th Cir. 2009) (the 

―failure to show any [one] of the four factors is fatal.‖). 

I. THE PLAINTIFF IS NOT LIKELY TO PREVAIL ON THE MERITS. 

A. Section 414.0652’s requirement for acquiescence to a drug test is 

not a search within the meaning of the Fourth Amendment. 

1. Section 414.0652 imposes a new TANF eligibility 

requirement that an applicant is free to refuse. 

 The drug-testing requirement is nothing more than an additional eligibility 

criterion for the receipt of TANF cash benefits.  Congress expressly authorizes the 

States, in their discretion, to require such a test. 21 U.S.C.  s. 862b.
6
  The plaintiff 

is not compelled to submit to testing. Any decision to do so is consensual. He can 

refuse and, in fact, has done so.  Because the decision is consensual, there is no 

―search‖ within the meaning of the Fourth Amendment. 

                                           

6
 Under the spending power, Congress can condition how federal funds will 

be used.  Regan v. Taxation With Representation of Washington, 461 U.S. 540, 546 

(1983) (Congress can choose not to subsidize a particular activity, in that case, 

lobbying). 
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 The Supreme Court long ago held that consent to an inquiry in the context of 

cash assistance removes the potential that a Fourth Amendment infringement exists 

because in that circumstance the government does not compel the disclosure. 

In Wyman v. James, 400 U.S. 309 (1971), the Court upheld a New York 

requirement that a recipient of welfare funds (under the AFDC precursor to the 

TANF program) submit to an in-home visit by a state official. The purpose of the 

home visit was to gather information from the recipient to determine whether she 

was still eligible to receive benefits.  See id. at 312 fn. 3-4 (requiring home visits 

for ―social investigation … of each application or reapplication for public 

assistance or care as the basis for determination of initial eligibility‖); James v. 

Goldberg, 303 F.Supp. 935, 939 (S.D.N.Y. 1969) (the home visit ―is … designed 

to verify information as to eligibility for public assistance‖). 

 The Court began the opinion by noting that ―over the years [it] consistently 

has been most protective of the privacy of the dwelling,‖ and that ―[w]hen a case 

involves a home and some type of official intrusion into that home … [there is] 

concern about Fourth Amendment rights.‖ Id. at 316-17 (collecting cases).  The 

case, however, did not present ―any search by the New York social service agency 

in the Fourth Amendment meaning of that term‖ because ―the visitation in itself is 

not forced or compelled, and … the beneficiary‘s denial of permission is not a 

criminal act.‖ Id. at 317.  The Court held that even the fact that benefits could be 

withheld after denial of a home visit did not amount to coercion: 

If consent to the visitation is withheld, no visitation takes place. The 

aid never begins or merely ceases, as the case may be. There is no 

entry of the home and there is no search. 

Id. at 317-318.  That was the end of the case.  While the Court included a further 

discussion of why it would ―nevertheless conclude‖ that the home visit passed 

muster even if the Court ―were to assume that a caseworker‘s home visit ... does 
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possess some characteristics of a search in the traditional sense,‖ id. at 318, that 

was an alternative analysis and did not in any way qualify or detract from the 

principle holding of the case: consent to an eligibility requirement in the public 

assistance context obviates any potential Fourth Amendment problem that would 

otherwise exist. 

 The principles of Wyman control this case.  In some circumstances, the 

government‘s compelled taking and analysis of bodily fluid raises ―a concern about 

Fourth Amendment rights.‖  Id. at 316.  See, e.g., Schmerber v. California, 384 

U.S. 757, 767 (1966).  But where the analysis of bodily fluids, as here, is not 

―forced or compelled, and the beneficiary‘s denial of permission is not a criminal 

act,‖ then there can be no ―concern[] … with any search by the … social service 

agency in the Fourth Amendment meaning of that term.‖  Wyman, 400 U.S. at 317.  

―If consent to the [drug test] is withheld, no [drug test] takes place.  The aid then 

never begins….  There is no [drug test] and there is no search.‖  Id. 

2. Chandler v. Miller does not vitiate Wyman. 

 The plaintiff papers over Wyman by claiming that a case arising in a very 

different context, Chandler v. Miller, 520 U.S. 305 (1997), somehow overrules 

Wyman.
7
  To the contrary, Wyman remains good law, and nothing in Chandler 

calls its overall vitality, or its applicability here, into question. 

                                           

7
 It should be noted that plaintiff presents a confused and misleading 

characterization of Wyman.  The plaintiff contends that the Wyman Court upheld 

the home visits because they were ―primarily rehabilitative in nature‖ and ―they 

were reasonable based on a host of factors.‖  Doc. 2 at 9.  Part IV of that opinion 

holds that consent obviates any claim that a ―search … in the Fourth Amendment 

meaning of that term‖ occurs.  Wyman, 400 U.S. at 317-18.  Part V of that opinion 

offers an alternative analysis, on an ―assume[d]‖ premise, to conclude that even if 

the home visit were a search, it would be constitutional.  Id. at 318. 
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First and foremost, it is critically important to note that Chandler does not 

mention Wyman.  No other Supreme Court opinion discloses any inclination to 

recede from Wyman.  The two cases have different facts and the reasoning used to 

reach their respective results is different.  As the Chandler Court noted, Fourth 

Amendment analysis requires a very ―context-specific‖ inquiry, and Chandler was 

an exceptionally context-specific case.  530 U.S. at 314.   

Chandler involved a statute ―require[ing] candidates for designated state 

offices to certify that they have taken a drug test‖ within 30 days before qualifying 

for nomination or election ―and that the test result was negative.‖  520 U.S. at 308.  

That drug testing requirement thus involved the right to run for public office—and 

the concomitant right of voters to vote for the candidate of their choice—rights that 

enjoy First Amendment protection.  See, e.g., Lubin v. Panish, 415 U.S. 709, 716 

(1974) (―The right of a party or individual to a place on a ballot is entitled to 

protection and is intertwined with the rights of voters.‖); Anderson v. Celebrezze  

460 U.S. 780, 786-87 (1983) (―The impact of candidate eligibility requirements on 

voters implicates basic constitutional rights.‖); Randall v. Scott, 610 F.3d 701, 714 

(11th Cir. 2010).  In the context of TANF benefits, however, there is no 

constitutional right of access; such benefits are expressly a matter of the 

government‘s discretion.  See 42 U.S.C. s. 601(b) (―This part shall not be 

interpreted to entitle any family or individual to assistance under any state program 

                                                                                                                                        

Also, it is not clear why Plaintiff thinks a ―primarily rehabilitative‖ purpose 

for entry of a home matters from a constitutional perspective, but if it does, it 

should also be noted that Plaintiff has not correctly recounted the quite clear 

statement in Wyman ―the home visit is perhaps, in a sense, both rehabilitative and 

investigative‖).  Id. at 317. 
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funded under this part.‖); s. 414.025(2), Fla. Stat. (―This chapter does not entitle 

any individual or family to assistance….‖); Weinberger v. Salfi, 422 U.S. 749, 772 

(1975) (―a noncontractual claim to receive funds from the public treasury enjoys 

no constitutionally protected status‖). 

Thus, the different facts and different reasoning in Chandler necessarily 

leave Wyman intact and controlling in a case involving the facts in this case.  

Wyman is controlling because it involved a challenge to an inquiry into a criterion 

for eligibility for receipt of funds from a cash assistance program — the precise 

issue in this case.  See Rodriquez de Quijas v. Shearson/American Express Inc., 

490 U.S. 477, 484 (1989) (―If a precedent of th[e] [Supreme] Court has direct 

application in a case, yet appears to rest on reasons rejected in some other line of 

decisions, the Court of Appeals should follow the case which directly controls, 

leaving to this Court the prerogative of overruling its own decisions.‖). 

Wyman‘s continued vitality is confirmed by the Ninth Circuit‘s reliance on it 

just five years ago in Sanchez v. County of San Diego, 464 F.3d 916 (9th Cir. 

2006).  In that case, in order to qualify for California‘s cash assistance program, an 

applicant had to allow a home visit by investigators from the district attorney‘s 

public assistance fraud unit.  Id. at 919.
8
  The Ninth Circuit had no trouble 

                                           

8
 The visit actually consisted of two parts.  The first was an interview with 

the applicant about information already submitted.  The second was a walk-

through of the home, led by the homeowner.  The investigator looked for objects in 

plain view, but also might ask to see the interior of closets and cabinets, but only 

with the applicant‘s permission.  If the applicant refused to allow the home visit, 

the investigator terminated the visit and reported the applicant‘s lack of 

cooperation. Refusal generally resulted in a denial of benefits. Id. at 919-920.  The 

district court opinion in the case, Sanchez v. County of San Diego, 2003 WL 

25655642 * 1 (S.D. Cal. 2003), describes the program in more detail that given in 

the circuit court‘s opinion. 
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concluding that these home visits were consensual searches, citing Wyman, 

because they were done to establish eligibility for benefits.  Id. at 921-923.
9
 

 Second, the plaintiff reads far too much into the highly contextualized 

Chandler opinion, contending that the case stands for the flat proposition that 

―voluntariness of an activity … does not diminish the privacy right.‖  Doc. 2 at 9.  

If that surprising proposition were true, a substantial and previously unquestioned 

body of Fourth Amendment case law would be nullified; consent, even in the 

criminal context, has long been held to allow the government to conduct searches it 

could not otherwise conduct.  See, e.g., Schneckloth v. Bustamonte, 412 U.S. 218, 

219 (1973) (―It is … well settled that one of the specifically established exceptions 

to the requirements of both a warrant and probable cause is a search that is 

conducted pursuant to consent.‖).  In the context of this case—government-

provided cash assistance to needy families—Wyman is clear and controlling, and 

consent is enough to cure any potential Fourth Amendment violation.  The fact—

repeatedly cited by the plaintiff—that applicants are in difficult financial straits 

does not alter this conclusion.  The structure of Wyman makes this plain: Part IV 

held that consent resolved the case; Part V explained that even if the Court 

assumed a search was at issue, ―perhaps because the average beneficiary might 

feel she is in no position to refuse consent to the visit‖), the search was still 

constitutional.  In other words, Part IV of the opinion—the consent holding—was 

made by a court with full knowledge of the position of the ―average beneficiary.‖  

                                           

9
 The continued vitality of Wyman‘s consent holding is further confirmed by 

another federal district court‘s opinion in Oldfield v. Village of Dansville, 769 

F.Supp.2d 165, 173 (W.D.N.Y. 2011), which applied both Wyman and Sanchez in 

holding that a requirement for a property inspection as a condition for receiving 

financial assistance for renters was consensual and therefore not a search for 

purposes of the Fourth Amendment. 
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Indeed, the Court reached its conclusion in Part IV even though the plaintiff 

claimed that she had no  means of support other than public assistance and the 

dissent argued that there was a property interest in the receipt of welfare benefits.  

Id. at 315; id. at 326 (Douglas, J., dissenting).
10

 

  

B. Even if consent is not determinative, the drug testing requirement 

satisfies the Fourth Amendment special-needs analysis. 

 As explained, this court must apply the holding of Wyman and, therefore, 

there is no way for the plaintiff to claim a likelihood of success on the merits or an 

entitlement to the extraordinary remedy of a preliminary injunction.  But even if 

Wyman were not controlling—even if the drug test here were a ―search … in the 

Fourth Amendment meaning of that term,‖ 400 U.S. at 317—the drug test at issue 

―does not descend to the level of unreasonableness,‖ id. at 318, and therefore does 

not violate the Fourth Amendment.  

 In the criminal context, the government generally must have individualized 

suspicion—through probable cause or a search warrant—to engage in a reasonable 

search or seizure under the Fourth Amendment.  Board of Education of 

Independent School Dist. No. 92 v. Earls, 536 U.S. 822, 828 (2002).  But the 

―Fourth Amendment poses no irreducible requirement of [individualized] 

suspicion and thus ―in the context of safety and administrative regulations, a search 

                                           

10
 Of note, the district court in Wyman concluded that the ―unconstitutional 

conditions‖ doctrine, which bars a government from conditioning access to a 

government benefit on the waiver of a constitutional right, invalidated the home 

visit requirement.  James v. Goldberg, 303 F.Supp. 935, 942 (S.D. N.Y. 1969).  

The Supreme Court did not discuss this aspect of the decision below, but the result 

in Wyman necessarily means that the court rejected the conclusion that the 

―unconstitutional conditions‖ doctrine applied to the case. 
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unsupported by probable cause may be reasonable when special needs, beyond the 

normal need for law enforcement, make the warrant and probable cause 

requirement impracticable.‖  Id. at 829 (quotations marks omitted; alteration in 

original).  In these circumstances, courts must balance the government‘s legitimate 

interest (its ―special need‖) against the reasonable expectation of privacy alleged to 

be invaded.  See, e.g., id. at 830, 834 (balancing ―the nature of the privacy interest‖ 

against ―the nature and immediacy of the government‘s interest‖); Ontario v. 

Quon, 130 S. Ct. 2619, 2628, 2631 (2010) (balancing ―expectation of privacy‖ 

against government‘s ―special needs‖); Veronia School District 47J v. Acton, 515 

U.S. 646, 652 (1995).  Here, this balance tips decidedly in favor of the state.
11

 

1. Governmental interests justify Florida’s implementation of 

a drug testing requirement as part of its TANF eligibility 

process. 

  a. Preliminary matters. 

Before delving into the multiple governmental interests that support the 

reasonableness of the drug tests at issue, two preliminary points must be addressed. 

                                           

11
 The plaintiff places heavy reliance on a district court opinion that 

invalidated Michigan‘s requirement that public assistance recipients undergo pre-

benefit and random drug screening.  See Marchwinski v. Howard, 113 F.Supp.2d 

1134 (E.D. Mich. 2000).  However, the plaintiff fails to mention that the district 

court decision in Marchwinski remains in force only because it was affirmed, by 

operation of default rule, due to an evenly divided en banc Sixth Circuit.  See 

Marchwinski v. Howard, 60 Fed. Appx. 601, 2003 WL 1870916 (6th Cir 2003).  

But before that vote, a unanimous three-judge panel voted to reverse the district 

court and issued a lengthy opinion on the matter.  See Marchwinksi v. Howard, 309 

F.3d 330 (6th Cir. 2002).  The defendant respectfully submits that as between the 

district court opinion and the panel opinion, and in light of the extant Supreme 

Court case law, the panel opinion is the far more persuasive authority.  For ease of 

citation, the Marchwinski panel opinion will be cited hereinafter without reference 

to the fact that it was vacated pursuant to the en banc vote. 
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First, the plaintiff‘s contention that the only special need that can justify a 

suspicionless search is a public-safety concern is meritless.  See doc. 2 at 10, 15.  

As will be discussed, Florida has safety concerns that render the tests here 

reasonable, but it also has other concerns, and those, too, are entitled to full weight 

in the reasonableness analysis.  The plaintiff‘s assertion to the contrary simply 

finds no support in the caselaw (in the drug-testing context or otherwise).  See, e.g., 

Wyman, 400 U.S. at 318-20 (crediting several governmental interests other than 

safety); Quon, 130 S. Ct. at 2631 (repeatedly citing drug testing cases for the 

appropriate balancing test and crediting a governmental interest other than safety); 

Von Raab, 489 U.S. at 669-70 (crediting efficient performance of governmental 

programs); Vernonia School Dist., 515 U.S. at 661-62 (crediting numerous health 

concerns as legitimate government interests); Earls, 536 U.S. at 834 (crediting 

―health … risks‖ as legitimate governmental interest); Sanchez, 464 F.3d at 923 

(crediting verification of eligibility as a special need); Palmieri v. Lynch, 392 F.3d 

73, 85 (2d Cir. 2004) (crediting the state‘s interest in protecting wetlands was 

sufficiently serious to qualify as a special need).  Indeed, the Fourth Amendment 

merely speaks of reasonableness and the Supreme Court has never announced any 

per se rules in this context; so the court‘s balancing task is merely to determine 

whether governmental interests (of any kind) are of sufficient gravity to outweigh 

the privacy interest at issue. 

Second, Florida‘s drug-test statute does not come to this Court as an 

invention of the State.  Congress established the TANF program, and in 1996, as 

part of a larger reform package, Congress enacted, and President Clinton signed, 

21 U.S.C. s. 862b, which specifically authorizes states to ―test[] welfare recipients 

for use of controlled substances‖ and to ―sanction[] welfare recipients who test 

positive for use of controlled substances.‖  Thus, the state‘s interest is not the only 
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one in play in this case — if this court declares Florida‘s law invalid, it will 

essentially invalidate an act of Congress as well. 

  b. The government’s special needs. 

The court must look to Congress‘ purposes behind TANF when evaluating 

the governmental interests at stake in this case.  Congress has enumerated the 

purposes of the TANF program, which is designed to:  

(1) provide assistance to needy families so that children may be cared 

for in their own homes or in the homes of relatives; (2) end the 

dependence of needy parents on government benefits by promoting 

job preparation, work, and marriage; (3) prevent and reduce the 

incidence of out-of-wedlock pregnancies and establish annual 

numerical goals for preventing and reducing the incidence of these 

pregnancies; and (4) encourage the formation and maintenance of 

two-parent families.   

 

42 U.S.C. s. 601(a).  A drug-testing requirement furthers these goals in several 

ways. 

 First and foremost, the government is a fiduciary of public funds, and it thus 

has a paramount interest in ensuring that funds dedicated for a particular purpose 

actually get used for that purpose, and are not diverted to a different use.  And 

because drug use is an illegal, dangerous, destructive, and unhealthy activity, the 

government‘s concern over this particular diversion of funds is compounded many 

times over.
12

  As the Ninth Circuit put it: ―the public has a strong interest in 

                                           

12
 The drug use epidemic afflicts the population applying for or receiving 

welfare benefits no less, and perhaps more, than it does the public at large.  

Professional literature on the subject reports that a significant percentage of 

welfare recipients abuse illegal drugs.  See, e.g., National Poverty Center, 

―Substance Abuse and Welfare Reform‖ (April 2004) (reporting that 21 percent of 

welfare recipients had reported using illegal drugs within the preceding year, that 

drug abusers were more likely to fail to comply with the welfare program‘s work 
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ensuring that aid provided from tax dollars reaches its proper and intended 

recipients.‖  Sanchez, 464 F.3d at 923.  See also Wyman, 400 U.S. at 319 (―One 

who dispenses purely private charity naturally has an interest in and expects to 

know how his charitable funds are utilized and put to work.  The public, when it is 

the provider, rightly expects the same.  It might well expect more….‖); 

Marchwinski, 309 F.3d at 336 (―And we think it is beyond cavil that the state has a 

special need to ensure that public moneys expended in the [cash assistance 

program] are used by the recipients for their intended purposes and not for 

procuring controlled substances—a criminal activity that not only undermines the 

objectives of the program but directly endangers both the public and the children 

the program is designed to assist.‖). 

Second, TANF‘s primary purpose is to help and protect children and to 

promote stable and healthy family life.  See 42 U.S.C. ss. 601(a), 608(a).  By 

providing needy children with cash assistance, the government has stepped into 

one of the roles usually played by parents and family: economic provider.  A 

parent using drugs is less able to care for children properly (neglect), is more likely 

to actively harm a child (abuse), is less able to procure and maintain employment, 

is more likely to come into contact with the criminal justice system and thus be 

removed from the home, and is more likely to set an inappropriate example for 

                                                                                                                                        

requirements, and that drug abusers were more likely to stay in welfare programs 

longer) (attached as Exhibit C); Grant and Dawson, ―Alcohol and Drug Use, 

Abuse, and Dependents among Welfare Recipients‖ (October 1996) (noting that 

drug use rates for recipients of AFDC, WIC, and food stamps ranged from 7.2-9.8 

percent) (attached as Exhibit D); Pollack et al., ―Drug Testing Welfare Recipients 

– False Positives, False Negatives, Unanticipated Opportunities‖ (January 2001) 

(reporting that 21 percent of welfare recipients reported illegal drug use within the 

preceding 12 months) (attached as Exhibit E). 
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children and also provide those children with easier access to drugs (who, thus, 

might more readily abuse illegal drugs).
13

 

The Supreme Court has repeatedly held—both in the public assistance 

context and with respect to drug tests—that when the state steps into the role of the 

parent, its special concern for the welfare of children is sufficient to render 

searches reasonable under the Fourth Amendment.  For example, in its alternative 

holding in Wyman, the Supreme explained that a state welfare agency ―with tax 

funds provided from federal as well as from state sources, is fulfilling a public 

trust.  The State … has appropriate and paramount interest and concern in seeing 

and assuring that the intended and proper objects of that tax-produced assistance 

are the ones who benefit from the aid it dispenses.‖  Wyman, 400 U.S. at 318-19.  

And the Court has also repeatedly held that drug tests in schools are reasonable 

because, as in the TANF context, the state takes on a parental role.  See Earls, 536 

U.S. at 834-38.  The Court‘s statements in Vernonia School District are 

particularly instructive.  The Court explained that ―the effects of a drug-infested 

school are visited not just upon the users, but upon the entire student body and 

faculty‖ and that ―the necessity for the State to act is magnified by the fact that this 

evil is being visited not just upon individuals at large, but upon children for whom 

it has undertaken a special responsibility….‖ 515 U.S. at 661-62.  The same holds 

                                           

13
 According to the U.S. Department of Health and Human Services, for 

example, parental substance abuse and dependence have a negative impact on the 

physical and emotional well-being of children and can cause home environments to 

become chaotic and unpredictable, leading to child maltreatment. U.S. Department 

of Health and Human Services, ACF. (1999).  It has also been documented that 

parental substance abuse is associated with a more than two-fold increase in the 

risk of exposure to both childhood physical and sexual abuse.  Child Abuse & 

Neglect, Volume 27, Issue 12, December 2003, Pages 1409-1425.  

http://www.sciencedirect.com/science/article/pii/S0145213403002400. 
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true here.  The State has undertaken a special responsibility for TANF children by 

becoming a provider of monetary support; it thus has an interest in ensuring that its 

funds are not used to visit an ―evil‖ upon the children‘s homes and families. 

 Third, TANF is designed to be a short-term assistance program, with a focus 

on getting beneficiaries back to employment that allows for self-sufficiency.  See 

42 U.S.C. § 601(a)(2).
14

  Drug abuse impairs a person‘s ability to obtain and keep a 

job and therefore is a substantial barrier to economic self-sufficiency.  The 

government thus has an interest in ensuring that its funds are not used in this 

counterproductive manner. 

 Fourth, the public health risk, as well as the crime risk, associated with drugs 

is so well known as to be beyond dispute.  See Marchwinski, 309 F.3d at 336; 

Earls, 536 U.S. at 834 (―the nationwide drug epidemic makes the war against 

drugs a pressing concern in every school‖).  Indeed, the government has spent 

untold resources over the last thirty years fighting a ―war on drugs.‖  Surely, then, 

the government has a paramount interest in not funding the drug epidemic and its 

associated public ills.   

 From this explanation of special needs alone (and these, along with others, 

can be more fully explained as this litigation progresses), it is clear that the 

                                           

14
 A recent study by the federal government concluded that, among those 18 

years and older, the use of illegal drugs is significantly higher among the 

unemployed during 2009: 17 percent for the unemployed versus eight percent for 

those employed full time and 11.5 percent part-time.  See Results from the 2009 

National Survey on Drug Use and Health: Volume I. Summary of National 

Findings, U.S. Department of Health and Human Services, 

http://oas.samhsa.gov/nsduh/2k9nsduh/2k9resultsp.pdf. 
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government has a paramount interest establishing a drug screen as an eligibility 

requirement for TANF.
15

 

   c. Efficacy of the policy. 

In striking the reasonableness balance, courts must examine ―the efficacy of 

the [p]olicy in meeting‖ the government‘s special needs.  Earls, 536 U.S. at 834.  

Unlike the First Amendment context, this is not a narrow-tailoring requirement.  

As explained in Earls, the government need only employ ―reasonably effective‖ 

means of advancing its interests.  Id. at 838.  Florida‘s TANF drug test easily 

meets this standard, as the Supreme Court has repeatedly held that a drug test is a 

reasonably effective means of detecting and discouraging drug use. See id. at 837-

838; Vernonia School Dist., 515 U.S. at 663-64; Von Raab, 489 U.S. at 676; 

Skinner, 489 U.S. at 631-633. 

The plaintiff offers two reasons why the testing program is ineffective. First 

he notes that tests are only administered upon application and not during the 

program.  But the plaintiff fails to note that TANF is a temporary program and as 

many as 3,500 participants per month leave the program.  Before too long, then, 

there will be complete turnover in the recipient population and everyone in the 

                                           

15
 The plaintiff argues that based on one month‘s worth of data, the 

percentage of positive drug tests obtained by DCF is ―significantly lower than the 

generally recognized percentage of illicit drug users in the general population.‖  

Doc. 2 at 16.  It is not clear what argument Plaintiff is trying to advance in citing 

this statistic (and, as discussed below, this lone number does not tell the whole 

story), but to the extent this assertion hints at an argument about a need to show an 

overwhelming drug problem in the tested population, the Court in Earls dispensed 

of such an argument quite readily.  See Earls, 536 U.S. at 835-36. 

The inference the plaintiff proposes is not supportable. There can be many 

causes from this low number. One of them is that drug using applicants are 

deterred from going through with the test. 
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program will have undergone testing.  In any event, nothing in the Fourth 

Amendment case law requires the government to take every conceivable step to 

root out every conceivable harm to its asserted interest.  Applicant screening is a 

reasonable, effective first step.  See, e.g., FCC v. Beach Commn’s, Inc., 508 U.S. 

307, 315 (―the legislature must be allowed leeway to approach a perceived 

problem incrementally‖). 

 Second, the Plaintiff argues that drug testing is ineffective because an 

applicant only has to stay clean for a period of time to test negative.  If this was a 

reason to invalidate a drug testing program, no program would survive.  

Accordingly, the Supreme Court squarely rejected this argument long ago.  See 

Von Raab, 489 U.S. at 676 (―[A]ddicts may be unable to abstain even for a limited 

period of time, or may be unaware of the ‗fade-away effect‘ of certain drugs.‖).  

And again, drug testing need not catch every drug user; it is a reasonable means of 

catching at least some. 

 Finally, there is reason to believe that the testing program is working, both 

by screening out those who take the test and receive a positive result and by 

discouraging drug users from completing the application process.  See Exhibit F.  

2. The nature and degree of the intrusion on the plaintiff’s 

privacy interests is, in context, minimal. 

 Fourth Amendment analysis requires the court to balance the state‘s interest 

with that of the plaintiff. The facts the court must weigh are the nature of the 

privacy interest involved and the character and degree of the governmental 

intrusion.  Earls, 536 U.S. at 830-834. 

a. The privacy interest involved. 

 The court must analyze the privacy interest advanced within the specific 

context in which it is found; the asserted privacy interest must be a contextually 
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reasonable expectation of privacy.  Earls, 536 U.S. at 830-32; Quon, 130 S. Ct. at 

2628; Skinner v. Railway Labor Executives’ Ass’n, 489 U.S. 602, 628 (1989).   

 In areas subject to extensive regulation, like public welfare, an individual‘s 

reasonable expectations of privacy are limited.  Skinner, 489 U.S. at 627; Wyman, 

400 U.S. at 319 (in upholding a home visit in the welfare context, stressing that the 

very emphasis of the program was ―upon the home‖ and ―upon close contact with 

the beneficiary‖); Marchwinski, 309 F.3d at 337 (―welfare assistance is a very 

heavily regulated area of public life with a correspondingly diminished expectation 

of privacy‖).
16

   

 To qualify for the Florida program, the plaintiff already had to ―part the 

veil‖ on his personal affairs and reveal matters that otherwise would be treated as 

private, confidential information not subject to government disclosure.  For 

instance, he provided information about: living arrangements; pregnancy; social 

security numbers; funeral plans; extensive medical history and information; 

financial matters, such as proof of family income, life insurance, trust funds, lotto 

winnings, business assets, and whether any assets have been given away in the 

previous three years; current and previous employment; job-search activities; 

whether he had recently declined employment; school attendance records and 

proof of participation in school conferences; and proof of cooperation with child 

                                           

16
 The plaintiff argues that ―[o]utside of the public school context, the 

Supreme Court has found diminished expectations of privacy only for individuals 

who apply for jobs highly regulated for public safety and those whose job requires 

them to carry guns or interdict drugs.‖  Doc. 2 at 14.  If the plaintiff is referring to 

overall special needs cases, this assertion is simply false.  See, e.g., O’Connor v. 

Ortega, 480 U.S. 714, 725 (1987) (plurality).  If the plaintiff is referring to drug-

testing specifically, what he is really saying, is that the Supreme Court has found 

diminished expectations of privacy in every case that has come before it save for 

the highly contextualized facts presented in Chandler. 
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support enforcement.  Berner p. 5.  See Marchwinski, 309 F.3d at 337 (―Applicants 

for welfare benefits are required by these regulations to relinquish important and 

often private information, and are aware that their receipt of these benefits is 

accompanied by a diminished expectation of privacy with regard to that 

information.‖).  He also signed two waivers with respect to such information: 

financial and medical.  Berner p. 10.  Indeed, in view of the fact that the plaintiff 

signed a waiver for disclosure of general medical information, the request for drug 

testing does not seem, in context, particularly intrusive.  

 The plaintiff argues that if his privacy interest here is not held to outweigh 

the government‘s interests, then ―the government could just as easily argue that 

anyone who receives some type of assistance from it—whether a tax exemption, a 

student loan, and agricultural subsidy, social security, Medicaid, or any of a 

number of other types of public funding—could be tested for drugs.‖  Doc. 2 at 15.  

What the plaintiff ignores, however, is that the government does, in fact, often 

require applicants for benefits to trade off all kinds privacy rights, because these 

disclosures relate to the special needs of the program.  For example, applicants for 

student loans disclose a wealth of personal information, and applicants for 

Medicaid disclose the most private of medical details.
17

 

                                           

17
 Plaintiff‘s reference to a tax exemption fails to comprehend the difference 

between government largesse and government confiscation.  When the government 

provides a benefit, it may set the terms of the program and applicants are free to 

accept or decline those terms.  When the government enacts a tax, it compels the 

private citizen to participate in the program.  In any event, even in the tax context, 

the Wyman Court explained that some disclosures can reasonably be required.  See 
400 U.S. at 324. 

Case 6:11-cv-01473-MSS-DAB   Document 19    Filed 09/19/11   Page 25 of 30 PageID 161



 

26 

 

b. The degree of the intrusion. 

 The degree of intrusion involving a urinalysis ―‗depends upon the manner in 

which production of the urine sample is monitored.‘‖ Earls, 536 U.S. at 832.  The 

plaintiff does not complain about the particular testing method used here, and thus 

has made no showing sufficient for a preliminary injunction.  In any event, the 

Earls Court upheld a testing program, and characterized it as ―minimally 

intrusive,‖ where the sample was given in privacy, the results were confidential 

(and not shared with law enforcement), and there were consequences associated 

only with the program for which it was taken. Id. at 833-834. 

 Here, the sample is provided in private at a privately run medical laboratory.  

Duchene p. 4. Analysis is done for only a specific list of illegal substances.  

Duchene p. 5.  A medical expert reviews the results for false positives that may be 

caused by prescription medications and overrides the results when indicated.  

Duchene p. 6.  All collection, testing, and review complies with the strict privacy 

and handling requirements of Florida‘s Drug Free Workplace Act, and the test is 

administered only once.  Duchene p. 7.  Apart from disqualifying an applicant for 

benefits, a positive result is shared only with the Florida Abuse Hotline to assist in 

the provision of substance abuse counseling to the applicant.  Berner p. 9.  In sum, 

Florida‘s drug testing program is consistent with the constitutional programs 

upheld in Earls and other cases. 

II. THE PLAINTIFF WILL SUFFER NO IRREPARABLE INJURY. 

 The Marchwinski panel concluded that the plaintiff in that case had not 

suffered an irreparable injury because a drug test was only ―a condition on the 

plaintiffs‘ receiving program benefits, and there has been no showing that the 

condition is unreasonable.‖  Id., 309 F.3d at 337.  The Marchwinski panel agreed 
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with Wyman that the requirement was reasonable ―and the plaintiff was free to 

refuse . . . [and] could not then complain about the benefits‘ being withheld.‖  Id. at 

338.  The same conditions apply in this case. Florida does not force the plaintiff to 

get tested; it asks him to, as part of the TANF eligibility process.  The plaintiff can, 

and has, refused.  As the Marchwinski panel said of its plaintiff, he cannot claim 

that the result flowing from his refusal is an irreparable harm, particularly when he 

has no entitlement to benefits, 42 U.S.C. s. 601, and has already disclosed 

information that is personal and confidential. 

 The plaintiff claims that he will be injured ―by being stigmatized as a drug 

user or abuser.‖  Doc. 2 at 19.  This is hardly credible.  Drug testing is widespread 

in our society. Professional athletes and members of the armed forces, for instance, 

must submit to testing, yet no one draws any defamatory inference from that fact.  

III. THE BALANCE OF INTERESTS AND THE PUBLIC INTEREST LEAN IN FAVOR OF 

THE DEFENDANT. 

 As the Marchwinski panel noted, the last two preliminary injunction criteria 

merge in a case of this sort.  309 F.3d at 338.  And what the Sixth Circuit panel had 

to say on this point is meaningful here: 

the public interest lies insuring both that the public moneys are 

expended for their intended purposes and that those moneys not be 

spent in ways that will actually endanger the public.  Issuance of the 

injunction would work to thwart that interest, and to make it much 

more difficult for the state to ensure that the public at large is not 

harmed by [] recipients‘ use of those moneys for illegal, and indeed 

criminal, purposes. 

Id. 
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IV. THE COURT LACKS THE AUTHORITY TO ENTER CLASS RELIEF IN THE 

ABSENCE OF CLASS CERTIFICATION. 

 The plaintiff‘s request for class relief in the absence of class certification 

collides with the Article III jurisdictional limitations of the court and Rule 23‘s 

requirements.  

 Rule 23 does not enlarge the federal courts‘ Article III jurisdiction. Amchem 

Products, Inc. v. Windsor, 521 U.S. 591, 614 (1997). The rule merely provides a 

convenient procedural vehicle to facilitate judicial economy, to provide a means 

for vindicating rights of those who might otherwise a day in court, and to ensure 

consistent results in cases potentially affecting many parties. Bulford v. H&R Block 

Inc., 169 F.R.D. 340 (S.D. Ga. 1996). 

 Before entering class relief, a court must conduct a rigorous analysis to 

ensure that all the requirements of Rule 23 are met. Sacred Heart Health Systems, 

Inc. v. Humana Military Healthcare Services Inc., 601 F.3d 1159, 1159 (11th Cir. 

2010); Partington v. American Intern. Specialty Lines Insurance Co.,443 F.3d 334, 

340 (4th Cir. 2006) (―Federal courts may only adjudicate the rights of putative 

class members upon certification of that class under Federal Rule of Civil 

Procedure 23.‖); Bowens v. Atlantic Maintenance Corp., 546 F.Supp.2d 55, 76 

(E.D. N.Y. 2008) (―The unnamed class members are not technically part of the 

action until the court has certified the class; therefore, once the named plaintiffs' 

claims are dismissed, there is no one who has a justiciable claim that may be 

asserted.‖). 

 Therefore, since the court has yet to certify a class, class relief is 

inappropriate. 
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CONCLUSION 

 For the reasons stated above, the plaintiff lacks a substantial likelihood of 

success on the merits, has not suffered irreparable harm, and the public interest and 

balance of harms favors the defendant.  Therefore, the dourt should deny the 

motion for preliminary injunction. 
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