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Introduction 

 This memorandum first, in Points 1 and 2,  turns to the 

accused’s argument that marijuana is misclassified as a Schedule I 

substance in the  Federal Controlled Substance Act (“CSA”), 21 

U.S.C. § 801 et seq.  and that  the Attorney General has failed to 

abide by the procedures required by the CSA in refusing to 

reclassify marijuana from Schedule I.  

Secondly , this memorandum addresses the implications of 

the use of perjured testimony, or testimony by a witness who has 

perjured himself in the previous course of the proceeding, before the 

 Grand Jury and the appropriate remedies. 

Finally, the memorandum sets forth the reasons why the 

surplusage “Sentencing Allegations” in the indictment must be 

stricken, as they have in another case in this district already.  

 

 

Point I: The Classification of Marijuana as 

a Schedule I Drug Is Irrational 

 Two principles are encompassed by the Controlled 

Substances Act (CSA):  First ensuring both actual fairness (offenses 

and offenders of varying degrees of severity would be dealt with by 

means of graduating penalties) and the appearance of fairness 

(judges, prosecutors, and the public perceive that the penalty fits the 



 
 2 

crime). Second, application of scientific criteria and constant 

updating and republishing of the schedules to insure that the 

classification and penalty structure was rational and credible, based 

on the best available scientific knowledge.   

A. Several Court Decisions Have Declared Marijuana Laws 
Unconstitutional on Misclassification Grounds Similar to Those 
Raised in This Case. 

 The Supreme Courts of Washington, Illinois, Michigan, 
Alaska have found marijuana laws unconstitutional on classification 
grounds. See State v. Zornes, 78 Wash. 2d 9, 469 P.2d 552 (1970) 
(finding statutory classification of marijuana arbitrary and irrational); 
People v. McCabe, 49 Ill. 2d 338, 275 N.E.2d 407 (1971) (finding no 
rational basis for the classification); People v. Lorentzen, 387 Mich. 
167, 194 N.W.2d 827 (1972) (finding statutory punishment for 
marijuana offense was cruel and unusual); Ravin v. State, 537 P.2d 
494 (1975) (finding no justification for regulating marijuana). In 
People v. Sinclair, 387 Mich. 91, 194 N.W.2d 878 (1972) the 
Michigan Supreme Court  declared:

Comparison of the effects of marijuana 

use on both the individual and society with the effects of other drug use 

demonstrates not only that there is no rational basis for classifying marijuana 

with the “hard narcotics” but, also, that there is not even a rational basis for 
treating marijuana as a more dangerous drug than alcohol. 

194 N.W.2d at 881 (Emphasis added). Numerous foreign courts have 

come to similar conclusions.  See  Decision of German Federal 

Constitutional Court, March 9, 1994 - p.5, attached hereto as Exhibit 

1; R. v. Parker (2000) O.J. No.2787, Docket No. C28732 at ¶ 5, ¶10, 

attached hereto as Exhibit 2. 

B. Constitutional Standards to be Applied in this Case.  

 The Fifth Amendment states, that:  “No person shall be . . . deprived 

of . . . liberty . . . without the due process of law . . . .” Where the  statutory 

scheme  involves infringement of a constitutional guarantee or a 

“fundamental interest,” or discrimination based upon a “suspect 

classification,” such as race or religion, the Court has applied “strict 

scrutiny” which hinges on showing the infringement is necessary to promote 
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a “compelling governmental interest.”  Local 28 of Sheet Metal Workers v. 

E.E.O.C., 478 U.S. 486 (1986); San Antonio Independent School District v. 

Rodriguez, 411 U.S. 1 (1973); Shapiro v. Thompson, 394 U.S. 618 (1969);  

Graham v. Richardson, 403 U.S. 365, 371 (1971). 

The rights infringed upon by the misclassification of marijuana are 

“fundamental interests,” deserving the greatest level of protection against 

governmental interference. Even assuming arguendo that the “rational 

relationship” test applies, that standard cannot be met by the government. 

United States Dept. of Agriculture v. Moreno, 413 U.S. 528, 533 (1973). 

An act of the legislature carries a presumption of validity, but it will 

not be upheld if it is demonstrated to be irrational.  South Carolina Highway 

Dept. v. Barnwell Bros., 303 U.S. 177 (1938).  A legislative declaration of 

fact that appears to be reasonable when enacted does not insulate the statute 

from later judicial review.  See Chastleton Corp. v. Sinclair, 264 U.S. 453 

(1921); Abie State Bank v. Bryan, 282 U.S. 765, 772 (1931); Block v. Hirsch, 

256 U.S. 135, 154 (1921); United States v. Carolene Products Co., 304 U.S. 

144, 153 (1938). “Regulations under the police power, although valid or 

presumed valid when made, may become arbitrary and irrational in the light 

of later events.”  Chastleton Corp. v. Sinclair, 264 U.S. 543 (1924).  A court 

is “. . . not at liberty to shut its eyes to an obvious mistake, when the validity 

of the law depends upon the truth of what is declared.”  Id. at 547. 

The court is free to hear evidence to demonstrate that the statute as 

applied to marijuana is irrational.  See Muller v. Oregon, 208 U.S. 412 (1908) 

(examining evidence on “protective” work legislation for women);   Brown v. 

Board of Education, 347 U.S. 483 (1954) (reviewing empirical data 

regarding the psychological effect of segregated education). The Supreme 

court reviewed extensive data on the sources of marijuana in Leary v. United 

States, 395 U.S. 6 (1969) before striking down the 21 U.S.C.§ 176a 

presumption that persons who possessed marijuana in the United States 

would be presumed to know that the marijuana had been illegally imported. 
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The Court stated: 

A statute based upon a legislative declaration of facts is subject to constitutional 

attack on the ground that the facts no longer exist; in ruling upon such a 

challenge, a court must, of course, be free to reexamine the factual declaration.   

Id. at 38, n. 68.  See also Turner v. United States, 396 U.S. 398 

(1970); Block v. Hirsch, supra. 

A statute may be challenged as irrational and arbitrary either 

on the ground of its inclusion within a statutory scheme as an article 

which cannot be rationally grouped with the other members of the 

class so regulated, Gulf C. & S. F. Ry. v. Eillis, 165 U.S. 150 (1897); 

Baxstrom v. Herold, 383 U.S. 17 (1966); Glona v. American Guar. & 

Lib. Ins. Co., 391 U.S. 68 (1968); Rinaldi v. Yeager, 384 U.S. 305 

(1966); Carrington v. Rash, 380 U.S. 89 (1965); United States v. 

Carolene Products, supra, at 153-154; or by its exclusion from the 

provisions of the statute a person or thing which rationally belongs 

within the regulated class, Connelly v. Union Sewer Pipe Co., 184 

U.S. 540 (1902); Norey v. Doud, 354 U.S. 457 (1957); Hartford 

Steam Boiler I. and Ins. Co. v. Harrison, 301 U.S. 459 (1927); Smith 

v. Cahoon, 283 U.S. 553 (1931); Louisville Gas & Elec. Co. v. 

Coleman, 277 U.S. 32 (1928). 

C. The Classification of Marijuana in Schedule I of the CSA is Arbitrary 
and Irrational. 

 Marijuana is classified as a Schedule I substance in the CSA.  See 

CSA § 202(b), 21 U.S.C. §812(b).  The three criteria required for inclusion in 

Schedule I are: 

21 U.S.C. §812(b): 

(1)  Schedule I. 

(A)  The drug or other substance has a high potential for abuse. 

(B)  The drug or other substance has no currently accepted medical use in 

treatment in the United States. 

(C)  There is a lack of accepted safety for use of the drug or other substance 

under medical supervision. 

 Schedule I is reserved for the most dangerous substances 
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subject to the strictest controls and harshest penalties.  See 21 U.S.C. 

§§ 811-12, 841-49. 

Marijuana’s classification in Schedule I was intended as a 

temporary measure. The decision was not based on scientific 

evidence but may have been prompted by  race-based fear and 

prejudice along with exaggerated and inaccurate descriptions of the 

effects and harm of marijuana. See Affidavit of John C. McWilliams, 

attached hereto as Exhibit 4. Congress indicated that a 

reconsideration of marijuana’s classification would be appropriate 

when a number of comprehensive studies were completed.  The 

House Report on the CSA, H.R. Rep. No. 91-1444, 91st Cong., 1st 

Sess. (1970), states: 

 The committee requested recommendations from the Department of 

Health, Education and Welfare concerning the appropriate location of marihuana 

in the schedules of the bill, and by letter of August 14, 1970, (printed in this 

report under the heading “Agency Reports”), the Assistant Secretary for Health 

and Scientific Affairs recommended “that marihuana be retained within 

schedule I at least until the completion of certain studies now underway.”  

Id. at 4578-79. 

The studies mentioned in this legislative history have long 

been completed. In fact, so much research has been done in the last 

three decades that one Harvard researcher declared:  “we know as 

much about marijuana [today] as about any drug.”  Dr. Norman 

Zinberg, The War Over Marijuana, Psychology Today, Dec. 1976 at 

102.  In light of the current state of the scientific and medical 

knowledge, it is only prudent for the court to hold an evidentiary 

hearing at which it would be demonstrated that there exists no 

rational basis for the classification of marijuana in Schedule I. See 

Eric Schlosser, “Reefer Madness,” The Atlantic Monthly, August 

1994, attached hereto as Exhibit 3. 
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In fact a report issued January 27, 2010 by the National 

Organization for the Reform of Marijuana Laws (“NORML”) points 

to over 17,000 published papers analyzing marijuana and it 

constituents. “Emerging Clinical Applications for Cannabis and 

Cannabinoids: A Review of the Recent Scientific Literature, 2000 – 

2010" (“Review”) (attached hereto as Exhibit 5).   

1. Marijuana Does Not Have a High Potential for Abuse. 

 The first criterion for placement in Schedule I is that “the drug or 

other substance has a high potential for abuse.”  21 U.S.C. § 812(b)(1).  The 

major studies of the past 100 years on marijuana demonstrate, however, that 

marijuana has a low potential for abuse.   

The White House Domestic Council Drug Abuse Task Force, White 

Paper on Drug Abuse (Sept. 1975) urged that marijuana possession offenses 

be “de-emphasized” because cannabis posed the least risk of harm to 

individuals and to society compared to other drugs.  Id. at 33. 

At the same time that Congress passed the CSA, it created the 

National Commission on Marihuana and Drug Abuse.  See 21 U.S.C. § 801 

(note). The Commission’s First Report concluded at 56-67:  

 A large amount of research has been performed in man and animals 

regarding the immediate effect of marihuana on bodily processes.  No 

conclusive evidence exists of any physical damage, disturbances of bodily 

processes or proven human fatalities attributable solely to even very high doses 

of marihuana. 

 First Report of the National Commission, Marihuana:  A 

Signal of Misunderstanding (Mar. 1972). The Commission 

recommended that the possession of marijuana for personal use no 

longer be a criminal offense.  Id. at 152-54. In sum, evidence of any 

alleged ill effects of marijuana has been refuted.  See, e.g., 

Marihuana and Health, Second Annual Report to Congress from the 

Secretary of Health, Education and Welfare, 111-132 (1972); 
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Marihuana and Health, Third Annual Report to Congress from the 

Secretary of Health, Education and Welfare, 129-153 (1973); 

Marihuana and Health, Fourth Annual Report to Congress from the 

Secretary of Health, Education and Welfare, 93-121 (1974); 

Marihuana and Health, Fifth Annual Report to Congress from the 

Secretary of Health, Education and Welfare, 78-112 (1975); 

Marihuana and Health, Sixth Annual Report to Congress from the 

Secretary of Health, Education and Welfare (1976); Marihuana and 

Health, Seventh Annual Report to Congress from the Secretary of 

Health, Education and Welfare, 15-35 (1977); Marihuana and 

Health, Education and Welfare, 7-26 (1980). 

The October 9, 2002 “Petition to Reschedule Cannabis” 

(“Petition”) to the DEA by the Coalition for Rescheduling Cannabis 

(attached hereto as Exhibit 6) demonstrates that Cannabis is less 

likely to be abused than tobacco and alcohol, much less other illegal 

drugs including heroin and cocaine. [pp.12, 87-102]  

2. Marijuana Has “Currently Accepted Medical Uses in 
Treatment.” 

 The second criterion for placement in Schedule I is that “the drug or 

other substance has no currently accepted medical use in treatment in the 

United States.”  21 U.S.C. § 812(b)(1). Today marijuana does have a number 

of “currently accepted medical uses” in this country, particularly in the 

treatment of glaucoma and patients receiving cancer chemotherapy, which 

have been recognized by laws passed between 1978 and 1996 in thirty-four 

states and the District of Columbia.1 Those laws are still on the books of 

                                                 
1
  Other therapeutic uses include: appetite stimulant for AIDS patients; anti-convulsant for 

epileptics; reduction of muscle spasticity accompanying multiple sclerosis, cerebral palsy, dystonia, 

paraplegia, and quadriplegia; relief from chronic pain, particularly that associated with the foregoing 

afflictions; migraine headache relief; anti-inflammatory and pain reliever for rheumatic diseases, 

including osteoarthritis and ankylosing spondylitis; relief from severe itching (pruritis); relief of 

symptoms of PMS, menstrual cramps and labor pains; and treatment for depression, insomnia and 
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twenty-five states.  In six of those states - Connecticut, Louisiana, New 

Hampshire, Virginia, Vermont, and Wisconsin - physicians may prescribe 

cannabis. 

The NORML review cites recently published scientific research 

(2000-2010) on the therapeutic use of cannabis and cannabinoids for 19 

clinical indications, including: Alzheimer’s Disease; Amyotrophic Lateral 

Sclerosis; Chronic Pain; Diabetes Mellitus; Dystonia; Fibromyalgia; 

Gastrointestinal Disorders; Gliomas; Hepatitis C; Human Immunodeficiency 

Virus; Hypertension;  Incontinence; Methicillin-resistant Staphyloccus 

Aureus (MRSA); Multiple Sclerosis;  Osteoporosis; Pruritis; Rheumatoid 

Arthritis; Sleep Apnea; and Tourette’s Syndrome. [Ex. 5, supra]. See also; 

Petition, Ex. 6, pp. 10-11, 13-63. 

Since 1996, eight additional states - Alaska, Arizona, California, 

Colorado, Maine, Nevada, Oregon and Washington- have passed medical 

marijuana initiatives by a large majority vote of the citizens and Hawaii has 

enacted a similar measure through its legislature.  These states alone 

comprise 20% of the U. S. population. 

 During the hearings preceding the passage of the CSA in 1970, the 

Deputy Chief Counsel of the BNDD, told the House Subcommittee that the 

                                                                                                                         
mood disorders. 

Less common medical uses for cannabis include: asthma relief; relief from the symptoms of 

Crohn’s disease, scleroderma and diabetic gastroparesis; treatment for pseudotumor cerebri; and 

tinnitus. 

Cannabis has antimicrobial and antitumoral properties and its antioxidant action protects 

stroke and head trauma victims from toxic levels of glutamate.  It is also effective for treating adult 

attention deficit disorder (AADD), post traumatic stress disorder (PTSD), and alcoholism and other 

addictions. 

See L. Grinspoon, M.D. and J. Bakalar, Marihuana, The Forbidden Medicine, Yale University 

Press (1997) at 23-222 

See also Marijuana and Medicine: Assessing the Science Base, J. Joy, S. Watson, Jr., and J. 

Benson, Jr. Eds., Institute of Medicine (U.S.) Division of Neuroscience and Behavioral Health, 

National Academy of Science (1999). 
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“basic determination” of accepted medical use in treatment in the United 

States “is not made by any part of the federal government.  It is made by the 

medical community as to whether or not the drug had medical use or 

doesn’t.” See Hearings on H. R. 11701 and H. R. 13743 (Drug Abuse Control 

Amendments) before the Subcommittee on Public Health and Welfare of the 

House Committee on Interstate and Foreign Commerce, 91st Congress, 2nd 

Sess. 678, 696, 718 (1970) (Statement of John Ingersoll, Director of BNDD). 

Further, in his 1988 ruling (In the Matter of Marijuana Rescheduling, 

 86-22 (September 6, 1988)), Administrative Law Judge Francis L. Young 

noted that the courts have adopted as the rule in determining whether a 

medical procedure utilized by a doctor is actionable as malpractice that “it is 

acceptable for a doctor to employ a method of treatment supported by a 

respectable minority of physicians.” Id. at 27.  He went on to state, “The 

record here establishes conclusively that at least a ‘respectable minority’ of 

physicians has ‘accepted’ marijuana as having a ‘medical use in treatment in 

the United States’” and “to require universal, 100% acceptance would be 

unreasonable.” 

3. Marijuana Can Be Safely Used “Under Medical Supervision.” 

  The third criterion for placement in Schedule I is that “there is a lack 

of accepted safety for use of the drug or other substance under medical 

supervision.”  21 U.S.C. § 812(b)(1)(B). 

There is no “lack of safety” attendant to the use of marijuana with or 

without medical supervision.  The record of millions of users over the past 

5000 years stands as stark testimony to the safety of this age-old compound.  

See Exhibit 9 at 3. The experience of the states which have allowed the use of 

marijuana as medicine documents the safety of the substance when used 

under medical supervision. [Ex. 6, Petition, pp. 11, 63-74; Ex. 5 Review, 

supra] Even the Federal government’s own Compassionate IND program has 

a record of safe usage extending for twenty-five years.  Notably the risk of 

death by overdose  of marijuana is thought to be virtually impossible. [Ex. 5, 
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NORML Review, p.3] 

The classification of marijuana in Schedule I must, therefore, be 

deemed to be arbitrary and irrational, because current information shows that 

marijuana satisfies none of the three criteria for placement in Schedule I.  In 

fact, The Department of Justice has explicitly instructed U.S. Attorneys not 

to focus on individuals or care givers who are in compliance with state law 

permitting the medical use of marijuana (David W. Ogden, Deputy Attorney 

General, “Memorandum for Selected United States Attorneys,” October 19, 

2009)(attached hereto as Exhibit 7).   

4. Marijuana is Classified with Dissimilar and Much More 
Dangerous Substances.  

 Marijuana is a much less dangerous substance than the other 

substances included in Schedule I, particularly heroin and the hallucinogens. 

 Marijuana, “although within the prohibited class, is so different from others 

of the class as to be without the reason for the prohibition.”  United States v. 

Carolene Products Co., supra, at 153-54.  In fact, marijuana has a much 

lower potential for abuse than the substances listed in Schedules II-V of the 

Act, including the barbiturates, amphetamines, and central nervous system 

depressants. 

5. Severe Penalties for Marijuana Offenses, While Identical 
Conduct Involving Alcohol and Tobacco Cannot be 
Criminally Punished, are Arbitrary, Irrational and 
Hypocritical. 

 It is arbitrary, irrational, and hypocritical to classify marijuana in 

Schedule I of the CSA, with its attendant severe penalties, when identical 

conduct involving alcohol and tobacco cannot be criminally punished.  

  The CSA specifically exempts alcohol and tobacco.  21 U.S.C. § 

802(6). Alcohol and tobacco are far more addictive drugs than marijuana, and 

present a much greater health hazard to the user. [Ex. 6, Petition, pp. 87-102] 

 Alcohol and tobacco completely fulfill the criteria for inclusion in Schedule 

I of the Act. Conversely marijuana  has not been shown to be a hazardous 
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drug, does not fit any of the criteria of Schedules I or II, and should not be 

included in the CSA at all. 

The irrationality and arbitrariness of the exemption provisions are 

clear:  If society is going to permit alcohol and tobacco, two very dangerous 

drugs with significant attendant harms, including death, to be imported, 

manufactured, distributed, possessed and used, then, in light of the current 

scientific and medical knowledge, there is no rational basis for prohibiting 

the same when it comes to marijuana.2 

                                                 
2
  Duke and Gross, in America’s Longest War, supra, point out: 

Approximately 100 million Americans over the past three decades have smoked (or eaten) 

marijuana.  Millions of these have used marijuana on a regular, almost daily, basis for decades.  

Despite these massive numbers of long-term users, no reliable evidence has appeared that such use has 

any adverse effects on their physical health.  Id. at 51. 

Thus, the inclusion of marijuana in the CSA fails even the 
lowest standard for constitutionality, “the rational relationship” test, 
under the Equal Protection Clause of the Fifth Amendment. 

Point II:  The Attorney General Has 
Failed to Abide by the Procedures 

Required by the CSA in Refusing to 
Reclassify Marijuana. 

 Under the terms of the Controlled Substances Act of 

1970, marijuana was classified as a Schedule I drug. Since that 

time, marijuana has not been reclassified. Since May of 1972, 

when the first petition for rescheduling was filed, the Attorney 

General has failed to abide by the detailed provisions established by 

Congress to determine the proper classification of marijuana. 
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A. The Structure and Purpose of the Controlled Substance Act of 1970 

  The CSA provides the Attorney General3 under Section 811 
of Title 21 the authority to control substances which fall under the 
Act’s provisions by classifying drugs in one or more of the Schedules 
defined in §812 according to the standards provided in §811 and 
§812.  Section 811 provides that: 

 The Attorney General shall, before 

initiating proceedings to control...or to remove a...substance entirely from the 

schedules, and after gathering the necessary data, request from the Secretary a 

scientific and medical evaluation, and his recommendations, as to whether 

the..substance should be so controlled or removed...The evaluation and 

recommendations...shall be made in writing and submitted to the Attorney 

General within a reasonable time.  The recommendations shall be binding on the 

Attorney General as to such scientific and medical matters, and if the Secretary 

recommends that a...substance not be controlled, the Attorney General shall not 

control the...substance.  (Emphasis added). 

 Section 811 further stipulates  in subsection (c), that in 

making any finding to control, transfer, or remove a drug from any 

Schedule, the Attorney General shall consider eight factors: (1)actual 

or relative potential for abuse; (2) scientific evidence of pharma-

cological effects, if known; (3) the state of current scientific 

knowledge regarding the drug; (4) historic  and current pattern of 

abuse; (5) the scope, duration, and significance of abuse; (6) what, if 

any, risk there is to the public health; (7) psychic or physiological 

dependence liability; and (8) whether the substance is an immediate 

precursor of a substance already controlled.  

In NORML v. Ingersoll, 497 F.2d 654 (D.C. Cir. 1974), the 

court noted that “Congress contemplated that the classification set 

forth in the Act as originally passed would be subject to continuing 

review by the executive officials concerned. Provision is made for 

further consideration, when taking into account studies and data not 

available to Congress when the Act was passed in 1970.  In short, the 

                                                 
3
  This authority was subsequently relegated to the Administrator of the DEA.  See 38 

Fed.Reg. 18357  (1973). 
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provisions for modification of Schedules are based on an approach of 

ongoing research.”  Id. at 657-658. 

B. The DEA Has Never Complied with the Applicable Provisions of the 
CSA; Its Actions in Refusing to Reclassify Marijuana Constitute a 
Gross Abuse of Discretion  

  The DEA has refused to reclassify marijuana, to abide by the 

procedures of the Controlled Substances Act, and to seriously consider the 

lawful petitions of NORML to reclassify marijuana.   and has three times 

been reversed by the Court of Appeals for the District of Columbia because 

its final orders denying the petition for reclassification were erroneous. See   

NORML v. Ingersoll, 497 F.2d 654 (D.C. Cir. 1974);  NORML v. DEA, 559 

F.2d 735 (D.C. Cir. 1977);  NORML v. DEA and HEW, No. 79-1660 (D. 

C. Cir. 1980);  ACT v. DEA, 930 F. 2d 936 (D.C. Cir. 1991); ACT v. 

DEA, 15 F.3rd 1131 (D.C. Cir. 1994). 

The DEA has not followed the dictates of  §811. In addressing 

potential for abuse, the DEA in rejecting rescheduling cites statistics 

showing that marijuana is widely used but does not address risk to the 

individual or community.  44 Fed.Reg. at 36123 Col. 3--36124 Col. 1. 

It fails to consider the “best available knowledge” on marijuana’s 

pharmacological effects. 44 Fed.Reg. at 36124 Col. 2. It considers only a 

limited number of narrow studies on marijuana in determining the state of 

scientific knowledge. 44 Fed.Reg. at 36124 Col. 2. The DEA makes no 

attempt to distinguish between the scope of marijuana use (which the 

DEA focuses on) and the scope of marijuana abuse. The DEA makes 

no direct finding that marijuana creates a danger for the public health. 

(The House Report states that “If a drug creates no danger to the public 

health, it would be inappropriate to control the drug under this bill.” 

H.R.Rep. No. 911444 at 4603.) However, the DEA does adopt the 
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conclusion that  “no convincing evidence exists to suggest that abuse of 

natural marijuana plant materials leads to severe psychological or 

physical dependence.” 44 Fed.Reg. at 36124 Col. 2. See, Ex. 5, p. 3; Ex. 

6 , pp. 63-107.  

The DEA must comply with the general requirement that 

administrative agency decisions be supported by specific, detailed, and 

non-conclusionary findings. Braniff Airways, Inc. v. C.A.B., 113 U.S. App. 

D.C. 132, 135, 306 F.2d 739, 742 (1962). This requirement has been held to 

apply to CSA rescheduling proceedings. Hoffman-LaRoche, Inc. v. 

Kleindienst, 478 F.2d 1, 6 (3d Cir. 1973). 

  The Administrative Procedure Act also requires a reviewing Court 

to set aside agency findings which are arbitrary, capricious or “otherwise 

not in accordance with law.” 5 U.S.C. Sec. 706(2)(A).  The DEA has not 

made separate findings on most of the areas listed in Section 201(c). 44 

Fed. Reg. at 36124 Cols. 2-3. 

Congress did not intend that its placement of a substance in 1970 

would forever remain the presumed correct classification placement, or that 

the initial classification would be a consideration in a reclassification 

determination. The government acknowledged over 20 years ago that there 

is no “rational basis for classifying marijuana in Schedule I.” In NORML v. 

Bell, Civ.No. 73-1897, during final argument in the constitutional 

challenge, the following colloquy occurred between the judge and the 

government’s lead counsel (Transcript of argument at 22-23): 

JUDGE ROBINSON: Well, let us take the rational basis standard. Are you 

really prepared to argue that there is a rational basis for including marijuana as a 

Schedule I substance?  
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MR. MACKINNON: No, Your Honor.  

JUDGE ROBINSON: You cannot do that because there is no rational basis.  

MR. MACKINNON: Not that particular one. That issue is not before the court. 

  Federal agencies have  rejected the NORML petition four 

times without making the findings Congress required. The DEA has 

grossly abused its discretion. 

C. The Imperative of Judicial Control of Administrative Discretion 
Compels the Court to Determine Whether the DEA Administrator 
Has Abused His Discretion in refusing to Reclassify Marijuana 
Pursuant to 21 USC § 811.            

  The failure of the Administrator of the DEA to adopt and abide by the 

CSA procedures to reclassify marijuana from one Schedule to another, must 

be evaluated in the context of two fundamental principles of our federal 

system of government.  

First, although the CSA was enacted on the basis of the commerce 

clause of the Federal Constitution4 and although Congress’ commerce power 

is virtually unlimited,5 the Supreme Court’s holding in U.S. v. E.C. Knight 

Co., 156 U.S. 1 (1894), that the demarcation between the police power and 

the commerce power be scrupulously honored, is still the law of the land.  

Second, although  “Congress cannot delegate legislative power to the 

president,”Field v. Clark, 143 U.S 649, 694 (1892) Congress may authorize 

an administrator to adopt regulations, the violation of which was made a 

crime by statute, see, U.S. v. Grimaud, 220 U.S. 506 (1911).  That type of 

                                                 
4
  See U.S. v. Montes-Zarate, 552 F.2d 1330 (9th Cir. 1977); United States v. Atkinson, 513 

F.2d 38 (4th Cir. 1975); U.S. v. Esposito, 492 F.2d 6 (7th Cir. 1973). 

5
  See, e.g., West Coast Hotel v. Parrish, 300 U.S. 379 (1937); NLRB v. Jones & Laughlin 

Steel Corp., 301 U.S. 1 (1937); Wickard v. Filburn, 317 U.S. 111 (1942). 
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delegation is limited to the power to enact and enforce rules necessary for the 

implementation of valid regulatory function, and is not the power to 

proscribe conduct or prescribe penalties the purpose of which is primarily 

law enforcement oriented. See Schenk v. United States, 249 U.S. 49, 54-59 

(1919). 

1. The Police Power/Commerce Power Dichotomy 

  The Federal Courts have not wavered from the fundamental principle 

that the federal government, and particularly the federal courts, do not 

possess general police powers in the 193 years since Hudson & Goodwin, 7 

Cranch 32, 3 L. Ed. 259 (U.S. 1812)  was decided. 

Scrutiny of every piece of federal criminal legislation must begin with 

the Supreme Court’s definitive language in E.C. Knight Co. in mind: 

 It is vital that the independence of the commercial power and of the 

police power, and the delimitation between them, however sometimes 

perplexing, should always be recognized and observed, for while the one 

furnishes the strongest bond of union, the other is essentially to the preservation 

of the autonomy of the States as required by our dual form of Government... 

156 U.S. at 13. 

  The question of the delimitation of the commerce power and 

the police power is present with respect to the CSA because the 

legislative history shows that the Justice Department not only 

recognized, but acknowledged the dichotomy in the statute: the basic 

regulatory drug control activities formerly conducted under the aegis 

of the Bureau of Drug Abuse Control, as part of the Food and Drug 

Administration, were initially placed in Schedules III and IV; the 

basically law enforcement proscription of illicit drugs which formerly 

had been carried out by the Bureau of Narcotics, acting within the 

Department of Justice, were placed in Schedules I, II and V. 

  Even if this dual purpose of the legislation passes 

constitutional muster,6 the amalgamation of law enforcement and 

                                                 
6
  No court passing on the constitutionality of the CSA has dealt with the question posed by 



 
 17 

regulatory functions contains important implications for our federal 

system of dual sovereignty, which must be kept in mind when 

Congress departs, as it has done here, from the tradition that federal 

criminal legislation should be “generally interstitial in its nature.” See 

Tribe, American Constitutional Law (1978) at 232-244. 

2. The Legislation/Regulation Dichotomy 

  The challenges to the delegation provisions of the CSA which have 

been made in previous cases have been phrased in terms of the traditional 

nondelegation doctrine, whereby Congress was supposedly forbidden to 

delegate its legislative functions to the executive department. See, e g., 

United States v. Davis, supra, 564 F.2d 840, 843 (9th Cir. 1977); United 

States v. Pastor, 557 F.2d 930, 936-37 (2d Cir. 1977). 

  However, the cases relied upon by the government in those arguments 

did not establish the validity of the delegation of power to define crime, but, 

instead, permitted only the delegation of the power to make administrative 

rules necessary for the agency to carry out a valid regulatory purpose. Thus,  

Avent v. United States, 266 U.S. 127, 130-131 (1924) affirmed the imposition 

of a fine for the violation of emergency regulations adopted by the Interstate 

Commerce Commission to give priority to railroad traffic whenever the 

Commission found that a national emergency existed. In holding that the 

statute did not violate constitutional limitations, the Court noted particularly 

that the power of the Commission was confined to emergencies, and that the 

rules it adopted must reasonably relate to the regulation of commerce under 

the authority of United States v. Grimaud, supra, at 506, 512-14. “Congress 

may make violation of the Commission rules a crime.” Avent  v. United 

                                                                                                             
the delimitation warning of Knight Co. and the purely law enforcement, i.e., non-regulatory, focus of 

the portion of the Act aimed at intrastate trafficking in completely illicit drugs. Nonetheless, while we 

preserve this challenge for appellate purposes, our main argument assumes the constitutionality of the 

Act under the so-called "savings interpretation" doctrine of United States v. Delaware & Hudson Co., 
313 U.S. 366, 407 (1909), whereby the federal courts have a "duty to adopt that construction which 

will save the statute from constitutional infirmity." 
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States, supra. (Emphasis added). 

Grimaud is considered to be the leading case on the question of 

whether a legislature may authorize an administrative agency to issue 

regulations, the violation of which is punishable as a crime by virtue of 

penalties set in the statute. See Schenk, supra; La Fave and Scott, Criminal 

Law (1972) at 102;  Gelhorn, “Administrative Prescription and Imposition of 

Penalties” 1970 Washington U.L.Q. 265 r 266 (1970). The case upheld the 

conviction of the defendants for grazing sheep on forest lands in violation of 

regulations adopted by the Secretary of Agriculture, pursuant to a statute 

which permitted the Secretary to regulate the occupancy and use of forest 

reservations, in order to preserve them from destruction. 

 The Supreme Court stressed two crucial features of the statute and 

the delegation of power which saved Grimaud from constitutional infirmity: 

First, the rule-making power granted to the administrative agency was for the 

purpose of implementing a valid federal regulatory function; second, the 

Supreme Court specifically noted at two different places in its opinion that 

the Secretary did not have the power under the statute to fix the penalty for 

the violation of such rules as he would adopt. Thus, wherever it turns out that 

the purpose of a statute is not primarily regulatory, or in the alternative, 

wherever the federal agency to which power is delegated may not only define 

the elements of a crime, but also fix the penalty for its violation, a different 

result might obtain. 

Although this analysis subjects the CSA to a constitutional attack, it is 

open to the court to engage in “saving interpretation,” and narrowly construe 

the statute to avoid overly broad delegation.  Thus, the court may find that 

action unauthorized as a statutory matter, instead of holding that the statute 

itself is invalid. See Tribe, supra, at 289; National Cable Ass’n v. United 

States, 415 U.S. 336 (1974). 

Such a saving interpretation would find that the failure of the 

administrator of the DEA to abide by procedures to insure that the 
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classifications remain: (a) fair (the penalties associated with the various 

schedules reflect the relative harmfulness/benefit of each drug); (b) rational 

(developments in scientific knowledge are reflected in reclassification); and 

(c) lawful (objective criteria guide and restrict the administrator’s otherwise 

unfettered discretion to determine the fairness and rationality questions); 

would justify a finding that defendant’s rights have been violated by 

improper administrative action, rather than by invalid Congressional 

legislation. In the instant case, the DEA has failed to abide by the very rules 

Congress established to maintain fairness and rationality. 

3. Industrial Union Department v. American Petroleum Institute 

  The decision in Industrial Union Department v. American Petroleum 

Institute, 448 U.S. 607 (1980) (which invalidated an OSHA regulation 

restricting worker exposure to benzene, a carcinogen)concluded that 

notwithstanding a 184 page written appendix summarizing the scientific 

evidence showing benzene’s potential cancer-causing effects, the Agency had 

proved only that some kind of regulation limiting worker exposure was 

appropriate. In the absence of a threshold showing of the significance of the 

risk posed by any particular level of benzene exposure, the particular 

standard selected by OSHA was invalid. 

The Supreme Court there accepted the proposition that strict scrutiny 

of the exercise of discretion by agency heads is mandatory under modern 

federal administrative law. That rule cannot be ignored here just because we 

are talking about marijuana instead of benzene.  

The “presumption of regularity” to which an agency head’s decision is 

entitled “is not to shield his action from a thorough, probing in-depth 

review.”  Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 415 

(1971). 

  The Supreme Court remanded the matter in Overton Park for a 

review  based on the full administrative record that was before the Secretary 

at the time he made his decision including testimony of administration 
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officials if necessary. Almost simultaneous with the Supreme Court’s 

decision in Overton Park, the Court of Appeals for the District of Columbia 

reached virtually the same result in Environmental Defense Fund, Inc. v. 

Ruckelshaus, 439 F.2d 584(1971). 

In Morton v. Ruiz, 415 U.S. 199 (1974), the court held unanimously 

that: (1) the power to administer a program “necessarily requires . . . the 

making of rules,” Id. at 231; (2) agency policy is “ineffective, unless it is 

embodied in a legislative-type rule,”  Id. at 236; and (3) the APA forbids 

“unpublished ad hoc determinations.” Id.  In Dunlop v. Bachowski, 421 U.S. 

560 (1975), the court extended these principles to require judicial review of 

the refusal of an agency head to exercise his discretionary powers. In 

affirming the lower court decisions, the Supreme Court noted that the 

“Secretary” bears the heavy burden of overcoming the strong presumption 

“that judicial review of his non-action is appropriate.” 421 U.S. at 567. 

4. Conclusions 

   

The Supreme Court noted in United States v. Grimaud, supra, that the 

delegation of the power to make rules enforceable by a criminal sanction, 

was valid not only because the rule-making was ancillary to an otherwise 

permissible regulatory function, but also because the Congress, rather than 

the agency, fixed the penalty. The agency does not have the authority to fix 

the penalty: “the legislative authority of the Union must first make an act 

a crime, affix a punishment to it, and declare the court that shall have 

jurisdiction of the offense.” United States v. Hudson & Goodwin, 

supra, 7 Cranch at 34. (Emphasis added)   

Here, the attorney general may choose the penalty by the simple 

expedient of reclassifying –or refusing to reclassify– marijuana.  Therefore 

the restrictions which sustained the delegation in Grimaud do not apply. 

Congress has indicated its intention to criminalize the conduct of 
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possessing, or distributing, or manufacturing of marijuana, but the 

uncertainty of the proper penalty renders application of the criminal 

sanction improper. 

Given such a broad range in possible penalties depending on the 

classification of marijuana, once it is established that the DEA 

Administrator has abused the discretion to reclassify, which is granted 

without condition by the terms of 21 U.S.C. §811,
7
 the principle established 

in Hudson & Goodwin, and followed since 1811, compels the conclusion 

that application of the criminal sanction is improper.  

                                                 
7
   See United States v. Jones, 480 F.2d 955 (5th Cir. 1973) and United States v. Erwin, 602 

F.2d 1185 (5th Cir. 1975). 
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The cases which, decades ago, rejected challenges to the 

classification of marijuana do not deal in any meaningful way with the 

substance of these arguments. e.g. United States v. Gramlich, 551 F.2d 

1359 (5
th
 Cir. 1977) (not error to refuse to hold an evidentiary hearing as to 

the constitutionality of the classification of marijuana as a controlled 

substance).
8
 But those cases, from a quarter of a century ago, cannot 

withstand scrutiny as a matter of science, fairness, or constitutional law.  

This is especially so after so many states, and even the executive branch, 

have recognized medical uses for marijuana. 

The Administrator of the DEA has grossly abused its discretion in 

refusing to comply with the procedures of the CSA and in refusing to 

reclassify marijuana. This motion is entitled to an evidentiary hearing. 

 

 

Point III: 9
th
 & 10

th
 Amendment 

  

A. Introduction  

                                                 
8
  See also United States v. Spann, 515 F.2d 579 (10

th
 Cir. 1975); United States v. 

LaFroscia, 354 F.Supp. 1338 (S.D.N.Y. 1973), aff’d, 485 F.2d 457 (2d Cir.); United States v. 
Kiffer, 477 F.2d 349 (2d Cir. 1973), cert.  denied, 414 U.S. 831(1973); United States v. 
Rodriquez-Comacho, 468 F.2d 1220 (9th Cir. 1972), cert. denied, 410 U.S. 985 (1973); Bettis 
v. United States, 408 F.2d 563 (9th Cir. 1969). See also United States v. Horsley, 519 F.2d 

1264 (5th Cir. 1975); United States v. Drotar, 416 F.2d 914 (5th Cir. 1969), vacated on other 
grounds, 402 U.S. 939 (1971); Daut v. United States, 405 F.2d 312 (9th Cir. 1968), cert. 
denied, 402 U.S. 945, (1971); United States v. Ward, 387 F.2d 843 (7th Cir. 1967); Leary v. 
United States, 383 F.2d 851 (5th Cir. 1967), rev’d. on other grounds, 395 U.S. 6, (1969); 

United States v. Creswell, 515 F. Supp. 1268 (E.D.N.Y. 1981). 



 
 23 

 The historical foundation and legislative history of the Ninth and 

Tenth Amendments, as well as rules of statutory interpretation, support the 

proposition that they were included in the Constitution to afford substantive 

protection for unenumerated rights which are retained by the people.  Judicial 

application of the Ninth Amendment since its enactment provides precedent 

for a substantive interpretation.  See, e.g., Griswold v. Connecticut, 381 U.S. 

479, 85 S. Ct. 1678, 14 L. Ed.2d 510 (1965) (Goldberg, J., concurring).  

The standard to be applied in determining whether victimless 

activities or behaviors are protected by the Ninth and Tenth Amendments 

should be whether the act or behavior to be regulated causes harm to persons 

other than the actor.  

Since the latest scientific evidence establishes that marijuana is a 

relatively harmless substances having no detrimental effects on the individual 

users or society, the right to possess marijuana, regardless of one's intent, is a 

right retained by the people under the Ninth and Tenth Amendments. 

B. The historical foundation of the Ninth and Tenth Amendments rule 
out criminalization of marijuana for adults 

 The Ninth Amendment states: 

The enumeration in the Constitution, of certain rights, shall not be construed to 

deny or disparage others retained by the people. 

 The facts set forth in our affidavit demonstrate that the 

historical foundation of the Ninth and Tenth Amendments supports 

the proposition that they were included in the constitution to afford 

substantive protection for unenumerated rights which are retained by 

the People.  Punishment of victimless crimes is a vestige of the 

enforcement of religious morality prevalent in the pre-Revolutionary 

colonial period.  Nelson, “Emerging Notion of Modern Criminal Law 

in the Revolutionary Era:  An Historical Perspective,”  42 N.Y.U. L. 

Rev. at 450, 451 (1967); Nelson, Americanization of Common Law 37 

(1975);  Arthur P. Scott, Criminal Law in Colonial Virginia (1930).  
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Based on this historical record, the sole rationale for the 

criminalization of acts which have no harmful effect on persons, 

other than the actor, was the enforcement of the societal majority's 

religious and moral values.  Subjecting such acts to criminal 

sanctions today is an  nachronistic vestige of a concept of 

governmental authority which has no place in today's society and was 

not intended to have a place in a new nation founded on the concept 

of maximum individual liberty and minimum governmental 

interference. 

1. Legal developments in the American Colonies at the time of 
the adoption of the Ninth and Tenth Amendments indicates 
that the intention to remove government from the 
enforcement of personal morality.  

 The facts set forth in our affidavit also demonstrate that the American 

Revolution and the years following brought profound changes in attitudes 

toward crime and the criminal.  Prosecutions for various sorts of immorality 

nearly ceased, while economically motivated crimes and prosecutions 

therefor greatly increased.  Nelson, “Emerging Notion of Modern Criminal 

Law in the Revolutionary Era:  An Historical Perspective,”  42 N.Y.U. L. Rev. 

at 450, 455 (1967). As Chief Justice Cushing explained at the time, when 

men rejected the old religious traditions, they also rejected many of the old 

moral ones, among them the theretofore unquestioned assumption that 

government should enforce morality.  W. Cushing, “Notes on Biennial 

Elections and Other Subjects Under Debate in the Massachusetts Ratifying 

Convention,” in William Cushing Papers (1788).   It was within this context 

and spirit that James Madison and the framers of the Ninth Amendment were 

concerned that . . .  “(unenumerated) rights  . . .  retained by the people” not 

be denied or disparaged. 

2. The use of the State's police power to promote and protect the 
health, safety, morals and welfare of the people does not grant 
the State, and was not intended to grant the State, the power 
to regulate the private moral values and behavior of the 
people.  
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 The classic definition of the police power of a state is the exercise of 

the sovereign right of a government to promote and protect public order, 

safety, health, morals and general welfare within constitutional limits, 

Marshall v. Kansas City, 355 S.W.2d 877, 883, 93 A.L.R.2d 1012 (Mo. 

1962), and is addressed to “the public health, the public morals, or the public 

safety.”  Best v. Zoning Bd. of Adjustment of City of Pittsburgh, 141 A.2d 

606, 611, 393 Pa. 106 (1958) (emphasis added). 

It is significant that this definition speaks of “promoting” and 

“protecting” these facets of societal interest, and not “regulation” of them.  

“Promote” means to contribute to the growth, enlargement, or prosperity of; 

to forward; to further; to encourage; to advance.  People v. Augustine, 204 

N.W. 747, 749, 232 Mich. 29 (1925); Coden Beach Marine, Inc. v. City of 

Bayou La Batre, 284 Ala. 718, 228 So. 2d 468, 470 (1969).  The word 

“protect” means to defend, guard, or shield from danger, to preserve.  See 

Keystone Tankship Corp. v. Williamette Iron and Steel Co., 222 F. Supp. 320, 

322 (D.C. Ore. 1963) and Reino v. Montana Mineral Land Development Co., 

99 P. 852, 855, 38 Mont. 291 (1909).   

In contrast, “regulate” means generally “to prescribe the manner in 

which a thing . . . may be conducted.”  Marshall, 355 S.W.2d at 882.   The 

inclusion of “morals” in those areas the state should promote does not mean 

that the state has the power to “regulate” the moral values of the people, but 

rather to protect each person's right to formulate and exercise his or her own 

moral values so long as they do not infringe on the right of others to do the 

same.  “To sustain legislation under the ‘police power,’ the operation of the 

law must in some degree tend to prevent offense or evil or preserve public 

health, morals, safety or welfare; it should appear that the means used are 

reasonably necessary for accomplishment of the purpose and not unduly 

oppressive upon individuals.”  People v. Braun, 330 N.Y.S.2d 937, 941, 69 

Misc. 2d 682 (1972) (emphasis in original). 

It is significant also that the police power applies only to “public” 
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morals.  “Public morals” have been defined as “the moral practices or modes 

of conduct pertaining to a whole community - relating to the whole body of 

people.”  Boreta Enterprises, Inc. v. Department of Alcoholic Beverage 

Control, 84 Cal. Rptr. 113, 123, 465 P.2d 1, 2 Cal. 3d 85 (1970) (emphasis 

added).  It is clear that the use of the police power is to be limited to public 

practices and behavior and not to private, individual acts having no effect on 

the community.  “To constitute a valid exercise of police power, legislation . . 

. must not interfere with private rights beyond the necessities of the 

situation.”  Nolden v. East Cleveland City Commission, 232 N.E.2d 421, 425, 

12 Ohio Misc. 205 (1966). 

3.  The legislative history of the Ninth Amendment supports an 
interpretation of the Amendment as providing substantive 
protection for unenumerated rights.  

 The facts set forth in our affidavit demonstrate that, in the process of 

the ratification of the Constitution, the defect most successfully attacked by 

its critics was the absence of a bill of rights.  But the fear was that the 

enumeration of rights would be incomplete, and leave our basic human rights 

that might then lose protection.  The fear was that unenumerated rights would 

then, in Madison’s words, “be assigned into the hands of the general 

government.”  1 Annals of Congress 435 (1834) 

As one of the first commentators on the Ninth Amendment, Knowton 

Kelsey, observed:   

The Ninth Amendment is not meaningless or superfluous. Surely it is more than 

a mere negative on implied grants of power that might otherwise be asserted 

because of the express enumeration of rights in respect of matters where no 

power was granted.  It must be more than a mere net to catch fish in supposedly 

fishless water.  It is certainly more than a mere emphasis on the doctrine of 

delegated and enumerated powers.   It must be a positive declaration of existing, 

though unnamed rights, which may be vindicated under the authority of the 
Amendment whenever and if ever any governmental authority shall aspire to 

ungranted power in contravention of “unenumerated rights.”  

Kelsey, The Ninth Amendment of the Federal Constitution, 11 Ind. 

L.J. 309, 323 (1936) (emphasis added). 
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The term “the people” has perhaps been considered equivalent 

of the “states.” Whatever validity that view might have had has been 

dashed recently by the Supreme Court’s recognition that “the people” 

in the Second Amendment is not a referent to the states, or 

specifically the state militia.  District of Columbia v. Heller, 554 U. 

S. ___ (2008).  That decision stands for the proposition that “the 

People” referred to in the 9th Amendment (and the10th Amendment) is 

individual citizens.  

Thus, the Ninth Amendment was intended by the First 

Congress to affirmatively embody substantive and complete 

protection for each and every unenumerated right of the people. 

4. The Tenth Amendment reserves rights to the people  

 By reserving to the States or to the people, powers not delegated to 

the Federal Government, the Tenth Amendment supports the substantive 

interpretation of the Ninth Amendment and establishes that the creation of 

crimes without victims is a usurpation of the power reserved to the people.  

The Tenth Amendment states: “The powers not delegated to the 

United States by the  Constitution, nor prohibited by it to the States, are 

reserved to the States respectively, or to the people.”  The last clause of the 

Tenth Amendment has never been subjected to careful Supreme Court 

analysis, nor has any case been argued or decided on its merits.  Case 

discussing it have focused on the relationship between the states and the 

federal government.  The term “the people” has perhaps been considered 

equivalent of the “states.” As noted above, whatever validity that view might 

have had has been dashed by District of Columbia v. Heller, 554 U. S. ___ 

(2008).  That decision stands for the proposition that “the People” referred to 

in the 10th Amendment also refers to individual citizens.  

With that understanding, the social and legal history of the time 

indicates that it was the intention of the framers to remove the government 

from the enforcement of such "moral" crimes.  Consequently, the 
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criminalization of those acts by Congress and the State legislatures was an 

unconstitutional assumption of power reserved to the people under the Tenth 

Amendment and a denial and disparagement of other rights retained by the 

people under the Ninth Amendment.  

C. Application of the Ninth Amendment since its enactment support a 
substantive interpretation 

 Precedent establishes that the Ninth Amendment provides substantive 

protection.  

1. Supreme Court Treatment  

 As our factual affidavit demonstrates, prior to Griswold v. 

Connecticut, 381 U.S. 479, 85 S. Ct. 1678, 14 L. Ed.2d 510 (1965), the Ninth 

Amendment had been discussed by the Supreme Court in only three 

decisions:  Ashwander v. Tennessee Valley Authority, 297 U.S. 288 (1936); 

Tennessee Electric Power Company v. T.V.A., 306 U.S. 118, 59 S. Ct. 366 

(1939); United Public Workers v. Mitchell, 330 U.S. 75, 67 S. Ct. 556 (1947). 

 These three cases, although they reject the particular rights contended, 

uphold in principal, that the Ninth and Tenth Amendments are, taken 

together,  a proper mechanism for retaining, or regaining, “those rights 

reserved by the Ninth and Tenth Amendments” which are not “granted to the 

federal government.” 

Legal history set forth in our affidavit also establishes two trends in 

Supreme Court decisions antedating Griswold which are relevant to our 

claim here under the Ninth Amendment.  First, there exists an extensive body 

of decisions which demonstrate that the American Constitutional system of 

government – and constitutional criminal procedure – is based on the concept 

of natural law, e.g., Yick Wo v. Hopkins, 118 U.S. 356, 369, 30 L. Ed. 220 

(1886); Gulf, Colorado and Sante Fe Railway v. Ellis, 165 U.S. 150, 159, 41 

L. Ed. 666 (1897), and that the individual has certain natural inalienable 

rights, which a government of limited powers must not infringe upon.  

Savings and Loan Association v. City of Topeka, 87 U.S. (20 Wall.) 655, 662, 
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22 S. Ct. 455, 461 (1875).  See also Kent v. Dulles, 357 U.S. 116, 125, 78 S. 

Ct. 1113 (1958).  These values have been transmuted into concepts of due 

process, as typified by cases such as Rochin v. California, 342 U.S. 165, 170-

173, 72 S. Ct. 205, 208-210 (1951) and Poe v. Ullman, : 

“[T]he full scope of the liberty guaranteed by the Due Process clause cannot be 

found in or limited by the precise terms of the specific guarantees elsewhere 

provided in the Constitution. . . . It is a rational continuum which, broadly 

speaking, includes a freedom from all substantial arbitrary impositions and 

purposeless restraints...and which also recognizes, what a reasonable and 

sensitive judgment must, that certain interests require particularly careful 

scrutiny of the state needs asserted to justify their abridgement.”  (Harlan, J.) 

367 U. S. 497, 543, 81 S. Ct. 1752, 1776, 6 L. Ed. 2d. 289 (1961). 

The second trend in Supreme Court decisions recognized as 

both fundamental and protected  various rights which were 

unenumerated in the original constitution or the first eight 

amendments.  E.g. Aptheker v. Secretary of State, 378 U.S. 500, 521, 

84 S. Ct. 1659, 12 L. Ed.2d 992 (1963);, Traux v. Raich, 239 U.S. 33, 

60 L. Ed. 131 (1915); the right of parents to send their children to 

private school, Pierce v. Society of the Sisters of the Holy Names of 

Jesus and Mary, 268 U.S. 510, 69 L. Ed. 1070 (1925); the right of 

privacy, Olmstead v. United States, 277 U.S. 438, 72 L. Ed. 944 

(1928), (Brandeis, J.,  dissenting); the right of employees to self-

organization and chosen representation, N.L.R.B. v. Jones and 

Laughlin Steel Corp, 301 U.S. 1, 57 S. Ct. 334 (1937); right of 

marriage and procreation, Skinner v. Oklahoma, 316 U.S. 535, 62 S. 

Ct. 1110 (1941), Loving v. Virginia, 388 U.S. 1, 87 S. Ct. 1817, 18 L. 

Ed. 1010 (1967); freedom of association and privacy in one's 

association, N.A.A.C.P. v. Alabama, 357 U.S. 449, 78 S. Ct. 1163 

(1957); freedom to travel within frontiers, Kent v. Dulles, 357 U.S. 

116, 78 S. Ct. 1113 (1958); right to advice concerning what lawyer a 

union member could confidently reply upon, Railroad Trainmen v. 

Virginia Board of Elections, 383 U.S. 663, 86 S. Ct. 1079, 16 L. 
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Ed.2d 169 (1966); the right to vote in federal elections, Oregon v. 

Mitchell, 400 U.S. 112, 91 S. Ct. 260, 27 L. Ed.2d 272 (1970).  By 

advancing as fundamental, individual rights which lack enumeration 

in the federal Constitution, the Supreme Court has reaffirmed the 

principle set forth by the Ninth Amendment and the final clause of 

the Tenth Amendment that other rights are retained by the people. 

 

Griswold v. Connecticut  

 In Griswold v. Connecticut, 381 U.S. 479, 85 S. Ct. 1678, 14 

L. Ed. 2d 510 (1965); the Supreme Court  held unconstitutional a 

Connecticut state statute prohibiting the use of contraceptives by 

married couples.  In an opinion by Justice Douglas, expressing the 

views of five members of the Court, the statute was held invalid as an 

unconstitutional invasion of the right to privacy of married persons.  

Justice Douglas' opinion represented a departure from customary 

constitutional terminology.  He expressed the view that there exist 

unenumerated “peripheral rights” without which “specific rights 

would be less secure.”  381 U.S. at 483.  After brief discussion of 

several cases in which the Supreme Court held as fundamental to due 

process, rights unenumerated in the Constitution or its Amendments, 

Justice Douglas stated: 

The foregoing cases suggest that specific guarantees in the Bill of Rights have 

penumbras, formed by emanations from those guarantees that help give them 

life and substance. 

381 U.S. at 484. 

Guarantees which Douglas felt gave substance to the right of 

marital privacy included the Ninth Amendment, which he quoted in 

full.  For the first time since its ratification, the Supreme Court held a 

right was retained by the people under the Ninth Amendment. 

Mr. Justice Goldberg, in a separate concurring opinion in 

which Chief Justice Warren and Justice Brennan joined, extensively 
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analyzed the meaning of the Ninth Amendment. Goldberg expressly 

clarified that the purpose of his separate opinion was “to emphasize 

the relevance of that Amendment (the Ninth) to the Court's holding.” 

 381 U.S. at 487.  Justice Goldberg briefly discussed the legislative 

history of the Ninth Amendment, quoting from Madison's statements 

before the First Congress, Hamilton in Federalist Paper Number 84 

and from Justice Story's Commentaries on the Constitution, each 

supportive of a new and important role for the Ninth Amendment.  

He concluded: 

The statements of Madison and Story make clear that the framers did not intend 

that the first eight amendments be construed to exhaust the basic and 

fundamental rights which the Constitution guaranteed to the people. 

381 U.S. at 490. 

Justice Goldberg reached the conclusion that the Ninth 

Amendment served “to support what this Court has been doing in 

protecting fundamental rights.”  381 U. S. at 493 : 

[T]he Ninth Amendment, indicating that not all such liberties are specifically 

mentioned in the first eight amendments, is surely relevant in showing the 

existence of other fundamental personal rights, now protected from states, as 

well as federal, infringement. 

381 U.S. at 493. 

More recently, the Supreme Court again relied upon the Ninth 

Amendment as the basis forfinding a right of the public to attend 

public trials.  Richmond Newspapers, Inc. v. Virginia, 448 U.S. 578, 

579 (1980) . 

The Court noted that: 

Madison's effort's, culminating in the Ninth Amendment, served to allay the 

fears of those who were concerned that expressing certain guarantees could be 

read as excluding others.  

Id. at 579 n. 15. 

Thus, the Supreme Court has done enough and said enought 

to make it clear that the Ninth Amendment provides substantive 
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protection of  unenumerated rights.  Justice Clark, one of the 

members of the Court that decided Griswold.  In his essay -- 

Religion, Morality and Abortion:  A Constitutional Appraisal, 2 Loy. 

L. Rev. 1 (1969), Clark stated that since 1965, an entire “zone of 

individual privacy” exists around “marriage, home, children and day-

to-day living habits,” protected by the Ninth Amendment in the 

absence of a clearly demonstrable compelling state interest. “This is 

one of the most fundamental concepts that the Founding Fathers had 

in mind when they drafted the Constitution.” 2 Loy. L. Rev. at 8. 

2. Lower Federal  Court enforcement of substantive Ninth 
Amendment rights 

 Review of the decisions of the district courts displays the willingness 

of the judiciary to adopt the Ninth Amendment as a substantive source of 

unenumerated rights.  Babbitz v. McCann, 310 F. Supp. 293 (E.D. Wisc. 

1970), vacated on other grounds, 402 U.S. 903 (1971); 314 F. Supp. 1217, 

1331 (N.D. Tex. 1970); Mindel v. U.S. Civil Service Commission, 312 F. 

Supp. 485 (N.D. Cal. 1970); Jarvella v. Willoughby-Eastlake School District, 

233 N.E.2d 143 (Ohio 1967); Hooper v. Gooding, 282 F. Supp. 624 (D.C. 

Ariz. 1968); Manfredonia v. Barry, 401 F. Supp. 762 (E.D.N.Y. 1975); 

Bishop v. Colaw, 450 F.2d 1069 (8th Cir. 1971);   

A number of courts, state and federal, have advanced the asserted 

rights in relation to school dress and grooming codest on Ninth Amendment 

grounds, either as a fundamental right of privacy, Arnold v. Carpenter, 459 

F.2d 939 (7th Cir. 1972); Breen v. Kahl, 419 F.2d 1034 (7th Cir. 1969); 

Cossen v. Fatsi, 309 F. Supp. 114 (D.C. Conn. 1970); Reichenberg v. Nelson, 

310 F. Supp. 248 (D.C. Neb. 1970); Dunham v. Pulsifer, 312 F. Supp. 411 

(D.C. Vt. 1970); Black v. Cothren, 316 F. Supp. 468 (D.C. Neb. 1970); 

Berryman v. Hein, 329 F. Supp. 616 (D.C. Idaho 1971), the liberty to govern 

one's personal appearance, Bishop v. Colaw, 450 F.2d 1069 (8th Cir. 1971); 

Richards v. Thurston, 424 F.2d 1281 (1st  Cir. 1970);  Breen v. Kahl, 419 

F.2d 1034 (7th Cir. 1969), cert. denied, 398 U.S. 937 (1970); Olff v. East 
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Side Union High School, 305 F. Supp. 557 (Calif. 1969), rev'd 445 F.2d 932 

(9th Cir. 1971), cert. denied, 404 U.S. 1042 (1972).  

The sampling of case law presented serves to indicate the concern of 

members of the judiciary to protect the citizenry from unauthorized 

infringement of unenumerated personal or human rights.  The Ninth 

Amendment contains discrete relevancy and meaning of its own, unshared 

and unnecessarily clouded by due process analysis. 

3. State Court enforcement of substantive Ninth Amendment 
rights  

 In 1968 the Supreme Court of Hawaii, in an unprecedented decision 

for that state, unanimously concluded that a general right of privacy is one of 

the rights retained and protected by the Ninth Amendment.  State of Hawaii 

v. Abellano, 441 P.2d 333, 337 (Haw. 1968).  In Post v. State, 715 P.2d 1105 

(Okl. Cr. App. 1986), cert. denied, 479 U.S. 890 (1986), the Oklahoma Court 

of Criminal Appeals held that a statute prohibiting “Crimes Against Nature,” 

as applied to consensual sexual activity between adults, violated the 

constitutional right to privacy.  In relation to school dress codes, and the 

“right of personal taste,” see  Murphy v. Pocatello School District No. 25, 

480 P.2d 878 (Idaho 1971).    In the matter of J.S.& C., 129 N.Y. Super. 486, 

324 A.2d 90 (1974) (right of a homosexual parent to the companionship and 

care of his or her children); See  324 A.2d at 94. 

Numerous other state court cases have recognized the Ninth 

Amendment as providing substantive protection for individual rights, 

Lehrhaupt v. Flynn, 357 A.2d 35, 140 N.J. Super. 250 (1976) (privacy); State 

v. O'Neill, 545 P.2d 97 (Or. 1976)(privacy); Minnesota State Board of Health 

v. City of Brainerd, 241 N.W.2d 624 (Minn. 1976) (bodily integrity); and 

Aden v. Younger, 57 Cal. App.3d 662, 129 Cal. Rptr. 535 (1976) (privacy of 

mind).  

Thus, it is clear that the courts, both state and federal, have used the 

Ninth Amendment as a source of substantive protection for an increasing 

number of individual rights not enumerated in the Constitution, but 
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nevertheless “retained by the people.” 

D. Rules of statutory interpretation support a substantive reading of the 
Ninth Amendment. 

 As a general rule, a statute should not be read so as to deprive any of 

its words of meaning. The Ninth Amendment states that there are other 

unenumerated rights “retained by the people.”  The Court must immediately 

brush aside any argument that a right does note exist because it cannot be 

expressly found in the constitution, or because the state or federal 

government has acted as though it does not exist.  

“[I]t cannot be presumed that any clause in the Constitution is 

intended to be without effect.”  Marbury v. Madison, 5 U.S. (1 Cranch) 137, 

174 (1803).  In interpreting the Constitution, “real effect should be given to 

all the words it uses.”  Myers v. United States, 272 U.S. 52, 151, 71 L. Ed. 

160 (1926). See also, Griswold v. Connecticut, 381 U.S. 478, 85 S. Ct. 1678, 

14. Ed.2d 510 (1965), (Goldberg, J., concurring). 

An interpretation which denies the existence of constitutionally 

protected unenumerated rights clearly does violence to those words in the 

Constitution which state that there are unenumerated rights “retained by the 

people.”  As Justice Goldberg has noted: 

The Ninth Amendment to the Constitution since 1791 has been a basic part of 

the Constitution which we are sworn to uphold.  To hold that a right so basic 

and fundamental and so deep-rooted in our society as the right of privacy in 

marriage may be infringed because the right is not guaranteed in so many words 

by the first eight amendments to the Constitution is to ignore the Ninth 

Amendment and to give it no effect whatsoever. 

Griswold v. Connecticut, 381 U.S. 479, 490-491 (1965) (Goldberg, J., 

concurring). 

E. Truly victimless activity is protected by the Ninth and Tenth 
Amendments 

 Mr. Justice Brandeis, in a dissenting opinion which has since risen 

above the mundanity of legalisms and attained independent literary status, 

could not have been but of the same mind when he wrote: 
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The makers of our Constitution undertook to secure conditions favorable to the 

pursuit of happiness.  They recognized the significance of man's spiritual nature, 

of his feelings and of his intellect.  They knew that only a part of the pain, 

pleasure and satisfaction of life are to be found in material things. They sought 

to protect Americans in their beliefs, their thoughts, their emotions, and their 

sensations.  They conferred, as against the Government, the right to be let alone-

-the most comprehensive of rights and the right most valued by civilized man.   

Olmstead v. United States, 277 U.S. 438, 478, 72 L. Ed. 944 (1928). 

The “right to be let alone” includes the privilege of an 

individual to plan his own affairs, for, “...outside of areas of plainly 

harmful conduct, every American is left to shape his own life as he 

thinks best, do what he pleases, go where he pleases.”  Kent v. Dulles, 

357 U.S. 116, 126, 78 S. Ct. 1113, 2 L. Ed.2d 1204 (1958) (emphasis 

added).  To determine these rights, standards must be developed, and 

whether called privacy or liberty, Brandeis' “right to be let alone” is 

probably the functional equivalent of Mill's right to act as one will 

short of harming others. 

Of course there are limits to this, we admit.  Even Mill was 

quick to point out, however, that his principle applied only to adults 

of competent age and understanding. The courts have also recognized 

this necessary exception. The United States District Court for the 

Middle District of Pennsylvania, in upholding a juvenile curfew 

ordinance, recognized that the constitutional rights of adults and 

juveniles are not co-extensive, and that the conduct of minors may be 

constitutionally regulated to a greater extent than that of adults, with 

the age of a minor a significant factor in assessing whether a minor 

has the requisite capacity for individual choice. Bykofsky v. Borough 

of Middletown, 401 F. Supp. 1242 (M.D. Pa. 1975). 

With this understanding, the Ninth Amendment “right to be 

let alone” has provided us with a workable standard by which to 

determine whether the Ninth Amendment provides protection for 

those acts committed by adults which the state has determined to 
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denominate as criminal but which do not involve the infliction of 

harm upon other persons. 

1. Application of the Standard  

 As our factual history demonstrates, Mill's philosophy that a person 

of sound mind and proper age is free to do what he will either individually or 

in concert with others, short of harming another requires  balancing collective 

rights with individual rights.  Thus we suggest that the history of the 

application of the Ninth Amendment indicates that the evaluation of claims 

of right must progress through three major steps: 

1. It must be determined that the right advanced is neither protected 

nor prohibited by another provision of the Constitution.  If it is found to be 

neither protected nor prohibited by another provision, the asserted right may 

be an activity which lies within the ambit of Ninth Amendment protection as 

a right to be retained by the people.  United Public Workers v. Mitchell, 330 

U.S. 75, 67 S. Ct. 556 (1947). 

2. It must be shown that the activity asserted as a protected right 

neither infringes upon another's asserted or constitutionally protected right, 

nor endangers the evident good of the community.  The fact that it is a 

personal right which only the minority upholds as essential neither denies nor 

disparages Ninth Amendment protection.  In analyzing the “evident good of 

the community” the following sub-questions must be answered: 

a. Does the challenged regulation affect the behavior of competent 

adults? 

b. Does the law limit the ability of the individual to shape his 

conscience or plan his lifestyle? 

c. Does the behavior which the law attempts to modify affect persons 

other than the actor? 

3. Once a prima facie showing is made that the asserted right is an 

“individual liberty,” not an “economic liberty,” and that the liberty espoused 

does not interfere with the rights of another or do harm to another person, the 
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presumption of constitutionality of the statute falls and the burden then shifts 

to the state to prove that infringement of the asserted Ninth Amendment 

right, by applying criminal sanctions, is justified by a compelling state 

interest.  As the Supreme Court has noted in a similar context: 

The freedom asserted by these appellees does not bring them into collision with 

rights asserted by any other individual.  It is such conflicts which most 

frequently require intervention of the State to determine where the rights of one 

end and those of another begin.  But the refusal of these persons to participate in 

the (flag-saluting) ceremony does not interfere with or deny rights of others to 

do so.  Nor is there any question ... that their behavior is peaceable and orderly. 

 The sole conflict is between authority and the rights of the individual. 

W. Va. Bd. of Educ. v. Barnette, 319 U.S. 624, 630, 63 S. Ct. 1178 

(1943). 

“There may be narrower scope for operation of the 

presumption of the constitutionality when legislation appears on its 

face to be within a specific prohibition of the Constitution, such as 

those of the first ten amendments, which are deemed equally specific 

when held to be embraced with the Fourteenth.” United States v. 

Carolene Products Co., 304 U.S. 144, 152 n. 4, 58 S. Ct. 778 (1938). 

 Thus, a law which infringes upon a right protected by the Ninth 

Amendment would undergo the same judicial scrutiny as one 

violative of a First Amendment right. 

As one District Court has very cogently expressed it, with 

respect to the freedom to choose in the matter of education: 

Whether that liberty is a corollary of the free exercise clause of the First 

Amendment or is one of the rights retained by the people to which the Ninth 
Amendment refers, or is one of those rights deemed fundamental but not the 

subject of an express guarantee, is of little moment.  If the personal liberty of 

choice in education is constitutionally protected, the state must show a 

compelling state interest for restricting it, and the restriction may go no further 

in restricting it than is required for the protection of that interest. 

Meek v. Pittenger, 374 F. Supp. 639, 652 (E.D. Pa. 1974), modified, 

421 U.S. 349, 55 L. Ed.2d 217, 95 S. Ct. 1753 (1975), reh'g denied, 

422 U.S. 1049 (1975). (Emphasis added). 
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Application of this standard to victimless crimes would, of 

course, require a sifting of the facts in each case. However, in 

principle, victimless crimes, as defined supra, clearly fall into the 

parameters of Ninth Amendment protection.  Statutes making such 

victimless behavior criminal thus must be justified by a compelling 

state interest.  What interest does the state and society have in 

controlling behavior which does not adversely affect persons other 

than the actor? 

One of the most cogent applications of Mill's standard was 

made by the Court of Appeals in Kentucky in striking down a statute 

prohibiting the private possession of liquor for individual use: 

Man in his natural state has a right to do whatever he chooses and has the power 

to do. When he becomes a member of organized society, under governmental 

regulation, he surrenders, of necessity, all of his natural right the exercise of 

which is, or may be, injurious to his fellow citizens.  This is the price that he 

pays for governmental protection, but it is not within the competency of a free 

government to invade the sanctity of the absolute rights of the citizen any 

further than the direct protection of society requires.  Therefore, the question of 

what man will drink, or eat, or own, provided the rights of others are not 

invaded, is one which addresses itself alone to the will of the citizen.  It is not 

within the competency of government to invade the privacy of a citizen's life 

and to regulate his conduct in matters in which he alone is concerned, or to 

prohibit him any liberty the exercise of which will not directly injure society.  

Commonwealth v. Campbell, 117 S.W. 383, 385 (Ky. 1909). 

That the police power of the state is limited to controlling 

conduct which harms persons other than the actor was recognized by 

the Supreme Court over a hundred years ago in Munn v. Illinois, 94 

U.S. (4 Otto) 113, 24 L. Ed. 77 (1877): 

When one becomes a member of society, he necessarily parts with some rights 

or privileges which, as an individual not affected by his relations to others, he 

might retain. “A body politic...is a social compact by which the whole people 

covenants with each citizen, and each citizen with the whole people, that all 

shall be governed by certain laws for the common good.”  This does not confer 
power upon the whole people to control rights which are purely and exclusively 
private ... but it does authorize the establishment of laws requiring each citizen 
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to so conduct himself, and so use his own property, as not unnecessarily to 
injure another. 

94 U.S. at 124. (Emphasis added). 

“At the core of (the concept of liberty) is the notion of total 

personal immunity from governmental control: the right ‘to be let 

alone.’ That right is not absolute, however ... (T)his ‘liberty’ must 

yield where it 'intrude(s) upon the freedom of others.’”  Ravin v. 

State, 537 P.2d 494, 500 (Alaska 1975) (citing Breese v. Smith, 501 

P.2d 159 (Alaska 1972); and Bishop v. Colaw, 450 F.2d 1069 (8th 

Cir. 1971)).  

 

F. “Unenumerated rights” in the Ninth Amendment do not encompass 
only those rights “fundamental” to a free society. 

 The task of Ninth Amendment review necessarily requires the 

weighing of available evidence in the light of competing values, i.e., the 

value of the freedom to engage in the activity and the benefit to society in 

preventing a potentially criminal activity. Unlike due process tests, however, 

the findings under Ninth Amendment review should not totally depend upon 

the “importance” or the “fundamentality” of the right involved.  Legislative 

overreach and irresponsible criminalization cannot stand even when less than 

fundamental rights are involved.  

Many important areas of human conduct and choice in need of 

protection have not been previously designated as “fundamental.”  Courts 

cannot avoid giving their scrutiny and attention to criminal laws merely 

because the regulated conduct has not been designated “fundamental.”  This 

is especially so in those areas where the criminal sanctions interfere with 

conduct which is commonplace in our society, where the harm that is sought 

to be avoided is remote, and where the regulation imposes a “chilling” effect 

upon these individual choices which help guarantee a pluralistic society. 

The “non-fundamental” nature of right protected under the Ninth 

Amendment is aptly illustrated by the quotation from Richards v. Thurston, 
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424 F.2d 1281 (1st Cir. 1970).  The court's illuminating language is worth 

repeating here: 

We do not say that the governance of the length and style of one's hair is 

necessarily so fundamental as those substantive rights already found implicit in 

the “liberty” assurance of due process, requiring a compelling showing of the 

state before it may be impaired.  Yet, “liberty” seems to us an incomplete 
protection if it encompasses only the right to do with those personal aspects of 
our lives which have no direct bearing on ability of others to enjoy their 
liberty...We think the founding fathers understood themselves to have limited 

the government's power to intrude into this sphere of personal liberty, by 

reserving some powers to the people. 

424 F.2d at 1284-85 (emphasis added). 

 

G. The harmfulness of any activity must be established in an empirical, 
not mythical fashion 

 In our factual historical background we demonstrated that 

criminalization of personal behavior has to be based on an objectively valid 

determination of harmfulness.   Despite their long-standing reluctance to 

independently test the facts behind legislative decisions, courts have realized 

that the function of judicial review compels some scrutiny of the legislative 

conclusion. Rosen articulately demonstrated the problems posed by the 

courts' reluctance: 

Had Harlan's dictum [in Powell v. Pennsylvania, 127 U.S. 678, 8 S. Ct. 992, 32 

L. Ed.283 (1888)] that courts should not “conduct investigations of facts 

entering into questions of public policy” actually prevailed on the Court, how 

could the high bench determine when an exercise of the police power violated 

constitutional guarantees? 

Rosen, The Supreme Court and Social Science (Urbana: University of 

Illinois Press, 1972) p. 68. 

In Mugler v. Kansas, 123 U.S. 623, 8 S. Ct. 273, 31 L. Ed. 

205 (1887), Justice Harlan warned that not all exercise of the police 

power would be presumed constitutional: 

There are, of necessity, limits beyond which legislation cannot rightfully go ...  

The Courts are not bound by mere forms, nor are they to be misled by mere 
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pretenses.  They are at liberty--indeed, are under a solemn duty--to look at the 

substance of things whenever they enter upon the inquiry whether the legislature 

has transcended the limits of its authority. 

123 U.S. at 661. 

Later, with the rise of substantive due process, these 

principles became operative standards for judicial review.  See Muller 

v. Oregon, 208 U.S. 412, 28 S. Ct. 324, 52 L. Ed. 551 (1908); Quing 

Wing v. Kirkendall, 223 U.S. 59, 32 S. Ct. 192, 56 L. Ed. 350 (1912) 

Bunting v. Oregon, 243 U.S. 426, 37 S. Ct. 435, 61 L. Ed. 830 

(1917); and Stettler v. O'Hara, 243 U.S. 629, 37 S. Ct. 475, 61 L. Ed. 

937 (1917). 

Even Justice Holmes, though he advocated judicial restraint 

and constitutional neutrality (See Lochner v. New York) did not 

believe in the abstract or routine acceptance of the legislation 

declaration of facts.  Such he observed, are entitled at least “to great 

respect.”  But, he states, “it is true that a legislative declaration of 

facts that are material only as the ground for enacting a rule of law ... 

may not be held conclusive by the courts.”  Bock v. Hirsh, 256 U.S 

135, 154, 41 S. Ct. 458, 65 L. Ed. 865 (1921)(emphasis added). 

H. Since marijuana is a substance having no harmful effects on other 
persons, its possession and use is a right retained by the people under 
the Ninth and Tenth Amendments 

 Our factual history in the affidavit supporting this motion, and the 

material incorporated by reference from our motion challenging the 

classification of marijuana as a Schedule I controlled substance, establishes 

that marijuana is a relatively harmless drug having no detrimental effects on 

individual users or society.    

Our factual presentation, as well as the legal analysis above,  also 

demonstrates that applying a rational standard of harmfulness, the possession 

by adults of  marijuana, regardless of one's intent, is an individual liberty not 

affecting the rights of others nor doing harm to other persons, and that 

therefore the presumption of constitutionality of the marijuana prohibition 
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must fall and the burden shifts to the government to justify the infringement 

of that right by a compelling interest.  

If the Government cannot show a compelling interest why the 

possession with intent to distribute marijuana must be prohibited, then the 

Ninth Amendment requires that the Court declare 21 U.S.C. §841(a)(1) et al., 

as they apply to marijuana, unconstitutional on their faces and, as applied, as 

a denial and disparagement of a right retained by the people which 

Government has no authority under the Tenth Amendment to infringe. 

I. Requirement of the court to make specific findings of fact and 
conclusions of law on the constitutionality of 21 USC. § 841, et al., as 
they apply to marijuana, under the Ninth and Tenth Amendment. 

 Once the defendant has established a prima facie showing that the 

right to possess marijuana regardless of intent may be a right protected by the 

Ninth and Tenth Amendments under the analysis set forth in section VI,  

supra, and the burden shifts to the government to justify the infringement of 

that right by application of criminal sanctions, it becomes mandatory upon 

the Court to make certain findings of fact and conclusions of law before 

either granting or denying defendant's motion to dismiss. 

Rule 12(e) of the Federal Rules of Criminal Procedure provides: 

(e)  Ruling on motion.  A motion made before trial shall be determined before 

trial unless the court, for good cause, orders that it be deferred for determination 

at the trial of the general issue or until after verdict, but no such determination 

shall be deferred if a party's right to appeal is adversely affected.  Where factual 
issues are involved in determining a motion, the court shall state its essential 
findings on the record.   

Fed. R. Crim. P.12(e) (emphasis added). 

“[F]indings of fact and conclusions of law are mandatory and 

must be sufficient in detail and exactness to indicate the factual basis 

for the ultimate conclusion reached by the court.”  Acme Boat 

Rentals, Inc. v. J. Ray McDermott & Co., Inc., 407 F.2d 1324, 1325 

(5th Cir. 1969).  See also, United States v. Renteria, 625 F.2d 1279, 

1282 (5th Cir. 1980); United States v. Robertson, 606 F. 2d 853, 860 
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(9th Cir. 1979); United States v. Jones, 542 F.2d 661, 664 (6th Cir. 

1976); United States v. Winnie Mae Mfg. Co., 451 F. Supp. 642, 650-

651 (C.D. Calif. 1978); and United States v. Parsons, 448 F. Supp. 

733, 735 (W.D.Mo. 1978). 
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Conclusion  

 The Schedule I classification of marijuana was initially 

improper, is no longer rational, and the current threatened application 

of the classification in this case is unconstitutional. The 

Administrator of the DEA has failed to abide by its own procedures 

and has failed to exercise its discretion to reclassify marijuana. 

Although research conducted since the enactment of the CSA has 

shown the lack of precision of the criteria specified in the statute, 

under any definition of relevant criteria, the classification of 

marijuana in Schedule I cannot be sustained by substantial scientific 

evidence: that is, whether marijuana’s harmful and beneficial 

properties are analyzed in isolation, or whether, instead, the effects of 

the substance are compared with the harmful and beneficial 

properties of controlled substances in Schedules II, III, IV or V, the 

weight of scientific evidence does not support the proposition that 

marijuana is validly classified in Schedule I.  

Under the Ninth and Tenth Amendments—as under the first 

eight—the test for determining whether the government can infringe 

upon a right granted to the citizens of the United States is whether the 

Government can show a compelling state interest in proscribing and 

criminalizing the possession, use and distribution of marijuana.  That 

prohibition has historically rested on myth, hysteria, and propaganda 

understandable in socio-political contexts, but not from any empirical 

context.  

The right of competent adults to possess a substance having 

relatively harmless or undetermined harmful effects on the user, other 

persons, or society is neither protected nor prohibited by any express 

provision of the Constitution.  Meanwhile the criminal provisions in 

this case unconstitutionally limit the ability of the individual citizen 
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to shape his or her conscience or plan his or her lifestyle, and the use 

or  possession or even trafficking in marijuana by the defendant 

(regardless of intent) does or does not affect persons other than the 

defendant in ways that cannot be the subject of regulation rather than 

criminalization.  

Under either a Compelling State Interest Test or a Rational 

Basis Test, the government must establish by empirical evidence that 

the possession of marijuana with intent to distribute, and any similar 

offenses, by the defendant constitutes a specific manifest public 

safety danger before it can exercise the police power of the state to 

prohibit its possession, use and distribution.  Otherwise,  the right of 

the people to be free from such criminal prosecutions as this is  a 

right retained by the people under the Ninth and Tenth Amendments. 

 

Dated: June 29, 2010 
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