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SUMMARY OF ARGUMENT 
 

   Imagine the plight of injured employees who find a natural 

plant to alleviate their crippling pain, only to be told that their 

employer will only reimburse them for treatment with highly 

addictive opiates.  Reduced to its essence, this is a case about 

putting profit margins before the health and wellbeing of injured 

employees in the State of New Jersey. 

Once again, medical marijuana patients in this state are being 

targeted and marginalized by their employers.  Despite the constant 

advances in science, and volumes of medical studies and research 

confirming the medicinal value of cannabis, the stigma surrounding 

the use of medical marijuana persists.  As the Appellate Division 

stated in its opinion below, “petitioner has demonstrated the 

severity and chronic nature of his pain, his attempts to 

successfully alleviate the pain with [other treatments], and the 

validated efficacy of the prescribed medical marijuana[.]”  That 

factual finding was based on the expert testimony of the seasoned 

medical professionals called to testify before the workers’ 

compensation judge.       

The Appellate Division correctly held that: (1) nothing in 

the Controlled Substances Act (CSA), 21 U.S.C. § 841, prevents an 

employer from reimbursing an injured employee for the cost of 

medically prescribed marijuana as permitted under New Jersey’s 
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Compassionate Use Medical Marijuana Act (CUMMA), N.J.S.A. 24:6I-1 

to -29; (2) reimbursing an employee for the costs of medical 

marijuana does not constitute an “aiding and abetting” offense 

under federal law; and (3) the expert testimony before the judge 

of compensation clearly established that petitioner’s use of 

medical marijuana was a reasonable and necessary form of treatment 

under the Workers’ Compensation Act (WCA), N.J.S.A. 34:15-1 

to -146. 

 First, the respondent’s argument that it would be forced to 

violate the CSA by reimbursing an employee for medical marijuana 

is simply incorrect.  There is no discernable conflict between the 

CSA and CUMMA and, accordingly, there is no positive conflict 

preemption.  The appellate panel in this matter disposed of 

respondent’s CSA argument on unassailable grounds.  As the panel 

aptly held below, “[b]ecause the [compensation judge’s] order does 

not require M&K to possess, manufacture or distribute marijuana, 

but only to reimburse petitioner for his purchase of medical 

marijuana, we discern no conflict between the CSA and [CUMMA].”   

Second, the respondent’s alternative argument that if they 

were to reimburse employees for medical marijuana they would in 

essence be “aiding and abetting” petitioner’s possession of 

marijuana is equally misguided.  The appellate panel noted the 

elements of an “aiding and abetting” offense under 18 U.S.C. §2(a), 
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which requires that a defendant be an “active participant” in the 

commission of a crime.  Applying well-settled law and common sense, 

the Appellate Division held that an employer cannot possibly “aid 

and abet a completed crime[]” (purchasing or distributing 

marijuana) by reimbursing an employee for medical marijuana after 

it has already been purchased and obtained.  As to the assertion 

that employers would be “aiding and abetting” the employee’s 

possession of marijuana, the court below found that given the 

congressional appropriations riders, and the continuing policy of 

the federal government of tolerating state-legislated medical 

marijuana, there was “no credible threat of prosecution.”  

Finally, respondent’s argument that medical marijuana is not 

a reasonable and necessary form of treatment under the WCA was 

belied by the credible testimony of the petitioner, Dr. Liotta, 

and Dr. Skolnick.  At the workers’ compensation hearing, the 

compensation judge evaluated the expert testimony presented from 

both petitioner and respondent, and concluded that based upon the 

evidence “marijuana was the ‘clearly indicated option.’”  For that 

reason, both the compensation judge and the appellate panel 

concluded that medical marijuana was reasonably necessary, 

especially in light of the fact that the alternative treatment 

presented by respondent was that petitioner continue to use highly 

addictive opiates, or “just deal with his pain.” 
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Because reimbursing an employee for his or her use of properly 

prescribed medical marijuana does not cause an employer to violate 

the CSA, and because the use of medical marijuana in lieu of 

opiates is a reasonable and necessary form of treatment for pain 

that should be encouraged in this age of opiate addiction, we ask 

that this court affirm the decision of the Appellate Division and 

hold that employers are in fact required to reimburse employees 

for the cost of treatment with medical marijuana when ordered to 

do so by a compensation judge.            

STATEMENT OF INTEREST OF NORML AND GS-NORML  

 The National Organization for the Reform of Marijuana Laws, 

Inc. (NORML) and its New Jersey affiliate Garden State NORML (GS-

NORML), are a nonprofit educational corporation organized in 1971 

under the laws of the District of Columbia, with its primary office 

located in Washington, D.C.  NORML has more than 13,000 dues paying 

members, 1.3 million internet-based supporters, and 154 state and 

local chapters from Hawaii to Maine, including in New Jersey. NORML 

is a consumers' and law-reform advocacy organization which 

participates in the national policy debates over state and federal 

marijuana prohibition laws, including the issue of federal 

preemption in states where medical marijuana is authorized.  

By transforming strict criminal prohibition, to state-

controlled licensing and taxation of cultivation and distribution 
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of marijuana to adults (similarly to alcohol and tobacco), NORML 

advocates that legalization will reduce: Illegal distribution and 

its associated crime and violence; the cost of law enforcement; 

and youth access to marijuana. State and federal prohibition of 

adult use of this organic, nontoxic mood-adjusting substance has 

been demonstrably far more damaging to public safety and health 

than abuse (rather than mere use) of the substance. 

STATEMENT OF INTEREST OF COALITION FOR MEDICAL MARIJUANA - NJ 

The mission of the Coalition for Medical Marijuana–New Jersey 

(CMM-NJ) is to bring about safe and legal access to medical 

marijuana for New Jersey patients who are under the care of 

licensed physicians and nurse practitioners.  CMM-NJ’s goals are: 

(1) to increase support for the organization’s mission through 

education and outreach; and (2) to pass legislation that will 

remove the statewide penalties for possession, use and cultivation 

of marijuana for medical use. 

STATEMENT OF INTEREST OF DOCTORS FOR CANNABIS REGULATION 

In 2015, fifty prominent United States physicians came 

together to find a middle ground between the failed policy of 

prohibition and unfettered legalization of cannabis.  They formed 

Doctors for Cannabis Regulation (DFCR), the first national 

physicians’ association dedicated to the legalization and 

effective regulation of cannabis in the United States and around 
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the world.  DFCR launched in 2016 with its Declaration of 

Principles, and soon after it published a Platform of Regulations. 

Thanks to the active participation and support of its worldwide 

membership, DFCR has engaged in a multifaceted approach to the 

realization of its Mission.   

STATEMENT OF FACTS AND PROCEDURAL HISTORY 

 Amici adopt the statement of facts and procedural history 

contained in the Appellate Division’s thorough and well-reasoned 

opinion dated January 13, 2020. 

QUESTION CERTIFIED 

May a workers’ compensation judge order an employer to 

reimburse its employee for the cost of the employee’s medical 

marijuana prescribed for chronic pain following a work-related 

accident? 

ARGUMENT 

To date, marijuana remains listed as a Schedule I drug under 

federal law and it is therefore considered a “controlled 

substance.”  21 U.S.C. § 812(c).  Accordingly, it is a federal 

offense to manufacture, distribute, or possess marijuana.  

Specifically, 21 U.S.C. § 841(a) provides: 

Except as authorized by this subchapter, it 
shall be unlawful for any person knowingly or 
intentionally — 
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(1)to manufacture, distribute, or dispense, or 
possess with intent to manufacture, 
distribute, or dispense, a controlled 
substance; or 
 
(2)to create, distribute, or dispense, or 
possess with intent to distribute or dispense, 
a counterfeit substance. 

 
Thus, under federal law, “the manufacture, distribution, or 

possession of marijuana [is] a criminal offense, with the sole 

exception being use of the drug as part of the Food and Drug 

Administration pre-approved research study.”  Gonzales v. Raich, 

545 U.S. 1, 14 (2005) (citations omitted). 

 In contrast, our State Legislature enacted the Compassionate 

Use Medical Marijuana Act (CUMMA) in 2010, which decriminalized 

the possession of small amounts of marijuana for patients with 

certain qualifying medical conditions.  In passing CUMMA, our 

Legislature expressly recognized that “[m]odern medical research 

has discovered a beneficial use for cannabis in treating or 

alleviating the pain or other symptoms associated with certain 

medical conditions, as found by the National Academy of Sciences’ 

Institute of Medicine in March 1999.”  N.J.S.A. 24:6I-2(a).  It 

also recognized that although marijuana remains prohibited at the 

federal level, “States are not required to enforce federal law or 

prosecute people for engaging in activities prohibited by federal 
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law; therefore, compliance with this act does not put the State of 

New Jersey in violation of federal law.”  N.J.S.A. 24:6I-2(d).    

I. The holding of the Appellate Division should be affirmed 
because it correctly held that there was no “positive 
conflict” between the CSA and CUMMA. 

 
The Appellate Division correctly analyzed the statutes under 

the Supremacy Clause, U.S. Const., art. VI, cl. 2, and under 

governing federal preemption case law.  Under the Supremacy Clause, 

courts employ a two-step analysis to determine if a federal and 

state law are in conflict.  The panel below framed the conflict 

preemption issue as follows: 

If an eligible patient can comply with both 
the CSA’s prohibition of the manufacture, 
possession or distribution of marijuana, and 
[CUMMA’s] decriminalization of the possession 
of marijuana for medical use, there is no 
”positive conflict” that triggers preemption. 
 
[Hager v. M&K Construction, 462 N.J. Super. 
146, 163 (App. Div. 2020).]    
   

First, the court must decide whether the federal law resulted 

from a valid exercise of power.  As noted by the court below, there 

is no dispute that Congress had authority to enact the CSA.  Thus, 

that prong of the analysis is not at issue in this matter.  Second, 

the court must determine whether a state law actually conflicts 

with the overarching objective of the federal law.  This step 

requires a court to analyze “the relationship between the state 

and federal laws as they are interpreted and applied, not merely 
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as they are written.”  Jones v. Rath Packing Co., 430 U.S. 519, 

526 (1977).  Indeed, as has been consistently held at both the 

state and federal level, conflict preemption “is not to be lightly 

presumed.”  R.F. v. Abbott Labs., 162 N.J. 596, 618 (2000) (quoting 

Turner v. First Union Nat’l Bank, 162 N.J. 75, 87 (1999)); see 

also Geier v. American Honda Motor Co., Inc., 529 U.S. 861, 884-

85 (2000) (recognizing that “a court should not find pre-emption 

too readily in the absence of clear evidence of a conflict[.]”). 

The Appellate Division in this matter began by recognizing 

Congress’s intent with regard to potential conflicts between the 

CSA and state law.  Congress explicitly stated under the CSA that 

preemption would be limited to situations in which there is a 

“positive conflict” between Title 21 and a state law “so that the 

two cannot consistently stand together.” The statute provides: 

No provision of this subchapter shall be 
construed as indicating an intent on the part 
of the Congress to occupy the field in which 
that provision operates, including criminal 
penalties, to the exclusion of any State law 
on the same subject matter which would 
otherwise be within the authority of the 
State, unless there is a positive conflict 
between that provision of this subchapter and 
that State law so that the two cannot 
consistently stand together. 
 
[21 U.S.C. § 903 (emphasis added).] 
 

“For purposes of pre-emption analyses, public health and safety 

are among those matters traditionally left to the states.”  Beek 
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v. City of Wyo., 846 N.W.2d 531, 536-37 (Mich. 2014).  Accordingly, 

the CSA only preempts a state law when an individual cannot 

possibly comply with both state and federal requirements.  Mut. 

Pharm. Co. v. Bartlett, 570 U.S. 472, 490 (2013). 

In Beek v. City of Wyo., 846 N.W.2d 531, 537-38 (Mich. 2014), 

the Michigan Supreme Court addressed whether the CSA preempted 

certain provisions of its Medical Marijuana Act.  In holding that 

the CSA did not preempt the Michigan Medical Marijuana Act (MMMA), 

the Court noted: 

The CSA criminalizes marijuana, making its 
manufacture, distribution, or possession a 
punishable offense under federal law. Section 
4(a) of the MMMA does not require anyone to 
commit that offense, however, nor does it 
prohibit punishment of that offense under 
federal law. Rather, the MMMA is clear that, 
if certain individuals choose to engage in 
MMMA-compliant medical marijuana use, § 4(a) 
provides them with a limited state-law immunity 
from “arrest, prosecution, or penalty in any 
manner”—an immunity that does not purport to 
prohibit federal criminalization of, or 
punishment for, that conduct. See MCL 
333.26427(a) (“The medical use of marihuana is 
allowed under state law to the extent that it 
is carried out in accordance with the 
provisions of this act.”); see also MCL 
333.26422 (noting that “approximately 99 out 
of every 100 marihuana arrests in the United 
States are made under state law, rather than 
under federal law,” that “changing state law 
will have the practical effect of protecting 
from arrest the vast majority of seriously ill 
people who have a medical need to use 
marihuana,” and that “[a]lthough federal law 
currently prohibits any use of marihuana except 
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under very limited circumstances, states are 
not required to enforce federal law or 
prosecute people for engaging in activities 
prohibited by federal law”).  
 
Nor, of course, could the MMMA prohibit such 
federal regulation and enforcement. See United 
States v. Hicks, 722 F.Supp.2d 829, 833 (E.D. 
Mich. 2010) (“It is indisputable that state 
medical-marijuana laws do not, and cannot, 
supersede federal laws that criminalize the 
possession of marijuana.”). 
 
[Id. at 13-14.]  

 
The Michigan Supreme Court ultimately concluded that the MMMA was 

not preempted by the CSA, because “[i]n enacting the MMMA . . . 

the people of the State of Michigan chose to part ways with 

Congress only regarding the scope of acceptable medical use of 

marijuana, allowing ‘a limited class of individuals’ to engage in 

certain such use in ‘an “effort for the health and welfare of 

[Michigan] citizens.”’.”  Id. at 14 (citations omitted). 

 Amici urge this Court to adopt the sound reasoning of the 

Appellate Division and the Michigan Supreme Court in Beek.  New 

Jersey’s CUMMA tracks the language in the MMMA almost identically, 

and contains very similar provisions about the interplay between 

the CSA and CUMMA.  As noted above, CUMMA does not impact the 

enforcement of the CSA under federal law.  Instead, it 

decriminalizes the possession and use of medical marijuana by a 

narrow class of patients with qualifying medical conditions.  In 
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doing so, New Jersey has not enacted a statute that conflicts with 

the CSA, but rather has “parted ways” with Congress as to its 

recognition of the well-established medical uses of marijuana.  

 As the court below clearly held, there is nothing under CUMMA 

that requires “an employer to possess, manufacture or distribute 

marijuana – the actions proscribed by the CSA.”  To the contrary, 

what the workers’ compensation judge ordered was that an employer 

is required to reimburse an employee (after the fact) for the cost 

of medical marijuana, when the treatment is deemed “medically 

necessary.”  That is the same standard applied to every other type 

of “reasonable and necessary” treatment under the WCA, and medical 

marijuana must not be treated differently.  There is simply no 

justification in law or reason to continue the marginalization of 

medical marijuana patients. 

II. Reimbursing an employee for the costs of medical marijuana 
does not constitute an “aiding and abetting” offense under 
federal law. 

 
Respondent argues on appeal that ordering it to reimburse an 

injured employee for the cost associated with his or her medical 

marijuana prescription conflicts with the CSA, because it would be 

forced to “aid and abet” the employee in his or her possession of 

marijuana in violation of 21 U.S.C. § 841 and 21 U.S.C. § 2(a).  

This argument ignores the undeniable fact that one cannot aid and 

abet a completed crime.   



13 
 

The model jury charge for aiding and abetting in the Third 

Circuit and District of New Jersey reads as follows: 

A person may be guilty of an offense because 
he personally committed the offense himself or 
because he aided and abetted another person in 
committing the offense. A person who has aided 
and abetted another person in committing an 
offense is often called an accomplice. The 
person whom the accomplice aids and abets is 
known as the principal. 
 
. . . .  
 
you must find that the government proved 
beyond a reasonable doubt each of the 
following four (4) requirements: 
 
First: That the principal committed the 
offense charged by committing each of the 
elements of the offense(s) charged, as I have 
explained those elements to you in these 
instructions. The alleged principal need not 
have been charged with or found guilty of the 
offense, however, as long as you find that the 
government proved beyond a reasonable doubt 
that he committed the offense(s). 
 
Second: That the [accomplice] knew that the 
offense charged was going to be committed or 
was being committed by the principal, and 
 
Third: That [the accomplice] knowingly did 
some act for the purpose of aiding the alleged 
principal in committing the specific offense 
charged and with the intent that the principal 
commit that specific offense(s), and 
 
Fourth: That the [accomplice] performed an act 
in furtherance of the offense charged. 
 
[Third Circuit Model Jury Charges (Criminal), 
7.02 Accomplice Liability: Aiding and Abetting 
18 U.S.C. § 2(a) (2020).] 
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The comments under the Third Circuit Model Jury Charge for Aiding 

and Abetting are particularly instructive.  Specifically, those 

comments make clear that “In order to aid and abet another to  

commit a crime it is necessary that a defendant ‘in some sort 

associate himself with the venture, that he participate in it as 

in something that he wished to bring about, that he seek by his 

action to make it succeed.’”  Id. at 9 (quoting Nye & Nissen Corp. 

v. United States, 336 U.S. 613, 619 (1949)). 

 Perhaps most importantly, as discussed above, one cannot aid 

and abet a completed crime.  “Since aiding and abetting requires 

a deed that facilitates the completion of a crime, any such acts 

must logically occur before the crime is completed.”  United States 

v. Centeno, 793 F.3d 378, 390 (3d Cir. 2015).  Indeed, “where the 

defendant merely provide[s] assistance to the perpetrator of the 

actual crime after its completion — and nothing more — a conviction 

for aiding and abetting the principal regarding that crime cannot 

stand.”  Ibid. (quoting United States v. Barlow, 470 F.2d 1245, 

1249 (D.C. Cir. 1972)); see also United States v. Figueroa–

Cartagena, 612 F.3d 69, 74 (1st Cir. 2010) (“[A] person cannot be 

found guilty of aiding and abetting a crime that already has been 

committed.” (internal quotation marks and citation omitted)). 
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 As the Appellate Division correctly noted, employers would 

not be aiding and abetting in the possession of marijuana by 

reimbursing an injured employee for the cost of medical marijuana.  

In no way would employers ever be expected to purchase or procure 

marijuana for their employees. They are simply expected to 

reimburse employees for legal purchases of medical marijuana, in 

the same way they reimburse employees for the costs of a multitude 

of other “reasonably necessary” medical treatments under the WCA.  

An employee would already have purchased and possessed the medical 

marijuana at the time an employer provides reimbursement.  Thus, 

common sense dictates that the crime would already be completed, 

and it would therefore be a legal impossibility for the employer 

to be charged as an accomplice in the injured employee’s possession 

of marijuana. 

 Under the Appellate Division’s decision, the only thing 

expected of employers is to reimburse an employee for the costs 

associated with their lawful use of properly prescribed marijuana, 

to the same extent the employer would provide reimbursement for 

opiates and other necessary forms of treatment for work-related 

injuries.  There is no legal basis under the CSA or otherwise to 

excuse an employer from the clearly defined mandates of New 

Jersey’s WCA.  Accordingly, amici ask that this Court reject the 

“aiding and abetting” argument raised by respondent.  
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III. The expert testimony before the judge of compensation clearly 
established that petitioner’s use of medical marijuana was a 
reasonable and necessary form of treatment under the WCA. 

 
In evaluating whether the petitioner’s use of medical 

marijuana was “reasonable and necessary” under the WCA, this Court 

must defer to the compensation judge’s credibility findings 

regarding the doctors that testified at the workers’ compensation 

hearing.  As the Court is aware, the well-settled appellate 

standard of review requires that the Court defer to the 

compensation judge's credibility findings.  Kaneh v. Sunshine 

Biscuits, 321 N.J. Super. 507, 511 (App. Div. 1999).   

Further, [the Court is] appropriately required 
to defer to the judge of compensation's 
expertise in analyzing medical testimony and 
abide by the long-standing principle that a 
“judge of compensation “is not bound by the 
conclusional opinions of any one or more, or 
all of the medical experts.”  
 
[Ibid. (quoting Perez v. Capitol Ornamental, 
Concrete Specialties, Inc., 288 N.J. Super. 
359, 367 (App. Div. 1996).] 

 
“The WCA is ‘social legislation designed to place the cost of 

work-connected injury on the employer who may readily provide for 

it as an operating expense.’”  Vitale v. Schering-Plough Corp., 

447 N.J. Super. 98, 116 (App. Div. 2016), aff'd as modified, 231 

N.J. 234 (2017).  Accordingly, the WCA must be liberally construed 

in favor of employees.  Squeo v. Comfort Control Corp., 99 N.J. 

588, 599 (1985).     
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Here, the petitioner testified about his injuries, indicating 

to the compensation judge that due to his work injury, he suffered 

from constant pain in his lower back that radiated down both of 

his legs.  He also testified that his pain increased the more he 

moved, and that his use of medical marijuana allowed him to 

function as it took the edge off his pain and relaxed his muscle 

spasms.  Moreover, Dr. Liotta and Dr. Skolnick testified that 

petitioner’s injuries would require long-term pain management, and 

that the sequalae of his injuries was “irreversible.”   

In opining that petitioner’s use of medical marijuana was 

medically reasonable and necessary, the experts also recognized 

and relied upon the differences in the side effects between 

marijuana and the more traditional prescription of opiates.  The 

doctors agreed that treatment of pain with opiates presented a 

much higher risk of death and addiction when compared to marijuana.  

Ultimately, the compensation judge weighed the testimony of the 

medical experts and concluded that medical marijuana was 

reasonable and necessary.  Specifically, the compensation judge 

stated: 

There is no real disagreement among the experts 
concerning the side effects and risks attendant 
to those two modalities.... Dr. Brady and Dr. 
Liotta agree that opioids cause significant 
adverse consequences, including the risk of 
death. They both agree that opioids are 
significantly more physically addicting than 
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marijuana, although both modalities are 
psychologically addict[ing].... This [c]ourt 
concludes that, if the only choice for 
[petitioner] is between opioids and marijuana, 
then marijuana is the clearly indicated option. 
Both modalities present significant downsides 
in terms of adverse consequences and risks, but 
a comparison leads inescapably to a conclusion 
that marijuana is the appropriate option. This 
[c]ourt finds credible the testimony of 
[p]etitioner and Dr. Liotta that the pain 
mitigation effect is equal at this time and 
finds the testimony of Dr. Brady lacking in 
credibility and rather disingenuous. 
 
[Hager, 462 N.J. Super. at 159–60 (App. Div. 
2020).] 

 
These findings were based upon the judge’s credibility findings, 

and the medical testimony in the record. 

 While our workers’ compensation courts must assess whether 

any particular treatment is “reasonable and necessary” on a case-

by-case basis based upon the evidence presented, there is nothing 

under the CSA, CUMMA, or the WCA that would permit a bright-line 

rule that medical marijuana is never reasonable or necessary.  

Given the undeniable opioid epidemic ravaging the great state of 

New Jersey, our courts and employers alike should be encouraging 

alternative treatment options with less severe potential side 

effects and complications.  As the Appellate Division eloquently 

summarized: 

Petitioner and Dr. Liotta testified as to the 
beneficial effects medical marijuana can 
achieve for chronic pain and specifically for 
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petitioner's pain level. Its use has also 
allowed petitioner to cease using opioids. 
That achievement, by itself, in light of the 
opioid crisis in existence today, should 
suffice as a rationale for the reimbursement 
of medical marijuana. 
 
To deprive petitioner of the only relief from 
the constant pain he has experienced for 
almost twenty years would eviscerate the 
principles and goals of the WCA and [CUMMA]. 
  
[Id. at 151 (emphasis added).]      
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CONCLUSION 

For the reasons set forth above, amici ask this Court to hold 

that there is no positive conflict between the CSA and CUMMA, and 

make clear that an employer may in fact be required to reimburse 

an employee for his or her use of medical marijuana under the WCA.  
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